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IN THE 

United States Court of Appeals 
i 

District of Columbia. 

No. 9275. 
I 
j 

ETHEL S. GARRETT, Petitioner, 

v. | 

DISTRICT OF COLUMBIA, Respondent. j 
I 

No. 9276. I I 
I 

GEORGE A. GARRETT, Petitioner, 
i 
I 

V. 

DISTRICT OF COLUMBIA, Respondent. \ 

I 

Petitions for Review of Decisions of the Board of Tax 
Appeals for the District of Columbia. 

I 
_ 

CONSOLIDATED BRIEF FOR PETITIONERS ON 
REVIEW. I 

| 

I 

JURISDICTIONAL STATEMENT. | 
I 

These are petitions for review of decisions of the J$oard 
of Tax Appeals for the District of Columbia sustaining 
additional assessments of income tax upon petitioners. 

i 
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Jurisdiction was conferred upon the Board to hear and 
determine all questions arising on these appeals to it by 
the Act of Aug. 17, 1937, c. 690, title IX, sec. 3, as added by 
the Act of May 16, 1938, c. 223, sec. 8 (52 Stat. 371); the 
Act of July 26, 1939, c. 367, title IV, sec. 5(b) (53 Stat. 
1108), 47-2403 D. C. Code 1940; and the Act of July 26, 
1939, c. 367, title II, sec. 31 (53 Stat. 1101), 47-1531 D. C. 
Code 1940. 

The conditions of such jurisdiction are that appeal be 
filed within 90 days after notice of assessment of the tax 
involved, and that mailing of a statement of taxes due shall 
be considered notice of assessment with respect to such 
taxes; that the tax be first paid, together with any interest 
and penalties, and that such tax be paid under protest in 
writing. 

Notices of assessment herein were mailed August 20, 
1945, and the appeals were filed September 10,1945. (App. 
2, 5, 8, 9) The taxes herein were paid, together with all ad¬ 
ditions thereto by way of interest or otherwise, before the 
appeals were filed, to-wit on August 24, 1945. (App. 2, 5, 
8, 9) The taxes were paid under specific protest, which 
was in writing. (App. 2, 5, 8, 9) 

Jurisdiction is conferred upon this Court to review the 
decisions of the Board by the Act of Aug. 17, 1937, c. 690, 
title IX, sec. 4 (50 Stat. 673), as added by the Act of May 
16, 1938, c. 223, sec. 8 (52 Stat. 371), 47-2404 D. C. Code 
1940. 

The condition for such review is that petition therefor be 
filed within 30 days after the decision of the Board is ren¬ 
dered. The Board’s decisions were rendered March 11, 
1946, and the petitions for review were filed March 25,1946. 
(App. 8, 9)* 

* Motion to consolidate for hearing and argument, and for the filing of 
briefs, granted May 4, 1946. 



STATEMENT OF THE CASE. 

Petitioners, individuals trading on their own account, 
during 1944 made gains from sales of stocks and bonds 
which they had held for less than two years. (App.j 4, 9) 
They reported the details of the transactions in their in¬ 
come tax returns for that year but did not include the 
gains in taxable income on the ground, set forth in letters 
filed with each return, that the sales were of capital assets 
not subject to tax by sec. 6(a) of the D. C. Revenue Act of 
1939 (53 Stat. 1091), 47-1506(a) D. C. Code 1940, ani that 
the provisions of said section, which purport to limii such 
exclusion from tax to such property only if held forjmore 
than two years, are invalid. (App. 4-5, 9) 

Petitioners are residents of the District of Columbik, and 
the sales aforesaid were executed on the New York (Stock 
Exchange, New York, N. Y. In some instances, cirders 
therefor were given and securities delivered at the brokers’ 
offices in Washington, D. C., and transmitted to New York; 
in others, orders were given and securities delivered jat the 
brokers’ offices in New York. (App. 4, 9) 

Respondent added said gains to petitioners’ taxable in¬ 
come for 1944 and assessed deficiencies in tax thereon, 
which were paid under protest in writing, and theie ap¬ 
peals followed to the Board of Tax Appeals which affirmed 
the assessments. (App. 5, 8, 9) 

STATUTE INVOLVED. 

Gains or Losses From Sale of Assets. 

(a) No gain or loss from the sale or exchange of k cap¬ 
ital asset shall be recognized in the computation of ljiet in¬ 
come under this chapter. For the purposes of this chapter, 
“capital assets” means property held by the taxpayer for 
more than two years (whether or not connected with his 

trade or business) but does not include stock in tr&de of 
the taxpayer or other property of a kind which jwould 



properly be included in the inventory of a taxpayer if on 
hand at the close of the taxable year, or property held by 
the taxpayer primarily for sale to customers in the ordi¬ 
nary course of his trade or business. 

* 

(b) Gains or losses from the sale or exchange of prop¬ 
erty other than a capital asset shall be treated in the same 
manner as other income or deductible losses, and the basis 
for computing such gain or loss shall be the cost of such 
property or, if acquired by some means other than pur¬ 

chase, the fair market value thereof at the date of acquisi¬ 
tion. Sec. 6, District of Columbia Revenue Act of 1939, c. 

367, title n (53 Stat. 1091) 47-1506 D. C. Code 1940. 

STATEMENT OF POINTS. 

1. The Board erred in its Conclusion of Law No. 2, 
to-wit “This Board will not pass on the validity of the stat¬ 
ute under which the assessment was made”. 

2. The Board erred in failing to determine invalid under 
the Constitution the following provision of sec. 6 (a) of 
the District of Columbia Revenue Act of 1939 (53 Stat. 
1091), 47-1506(a) D. C. Code 1940, “ * • * For the pur¬ 
poses of this chapter, ‘capital assets’ means property held 

by the taxpayer for more than two years * * * 

SUMMARY OF ARGUMENT. 

The Question. 

May Congress, enacting an income tax law to raise reve¬ 
nue for the District of Columbia, validly impose no tax 
upon all gains from sales or exchanges of property (other 
than stock in trade, inventory-able property and property 
held for sale to customers) held by the taxpayer for more 

than two years, and at the same time impose tax thereon if 
held two years only or less? 

Otherwise stated: May an income tax for the District of 
Columbia be validly imposed on the sole basis of the period 



of time during which property is held, excluding fro^i tax 
property held for a longer period of time? For example, 
A and B each acquire identical blocks of stock of the same 
corporation at identical cost to each, but A acquires his 
one day earlier than B. Two years after B acquired his 
stock, both sell at the same price for identical profits. B’s 
gain is taxed, A’s is not. The property of each is the 
same, the character of its holding is the same, the gains of 
each are identical in amount, both have made sales! (tax¬ 
able event) at the same time, only the period of tim^ held 
differs. Is the tax validly imposed upon that singlje cir¬ 
cumstance? 

The Board’s Decision. 

There may be a preliminary question because of a mis¬ 
conception of the foregoing question by the Board, upon 
which its decision turned. It appears to have thought that 
petitioners were challenging the validity of sec. 6(a) in 
toto, whereas they question validity of the two year hold¬ 
ing provision only. 

The Board erred in refusing to pass upon the validity 
of the enactment under which the assessment was jnade. 
The provision is not an exemption, as the Board supposed, 
but reflects the non-imposition of tax. In either case, the 
words “for more than two years” form a separable provi¬ 
sion and may fall without affecting the rest of the subsec¬ 
tion, and this would result in virtual identity with Analo¬ 
gous provisions of federal income tax law. 

If sec. 6(a) must fall in toto, as the Board considered, 
still by force of sec. 6(b) capital gains would not be taxed. 

Even if all of sec. 6 failed, it is doubtful that sec.;4(a), 
the general definition of gross income, is intended to! com¬ 
prehend gains from sales of property: positively, because 

it was found necessary to include by sec. 6(b) a specific 
provision to tax such gains; negatively, because df the 
omission of any provision similar to sec. 22(f), Internal 
Revenue Code, in spite of the virtual identity of the |gross 
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income definitions of both acts, and finally, by the detailed 
analysis of the general definition of gross income in sec. 

4(a). 
If all of sec. 6 must fall as inseparable, the whole act 

fails, because Congress could not have intended gains from 
sales of property to escape tax altogether or (if thereby 
taxed) because such increment in value is in essence differ¬ 
ent and has been differently treated always by Congress 
since 1921 for income tax purposes. 

If the provision here challenged is invalid, the remedy is 
to remit the tax at suit of the taxpayer discriminated 
against. The authorities are numerous and unanimous that 
in such case the tax, not the exemption, falls. 

Invalidity. 

I. Due Process. 

The definition of capital assets in that it purports to 
limit the same to property held by the taxpayer “for more 
than two years” is contrary to fact, arbitrary and unrea¬ 
sonable, wanting in basis for classification and does not 
operate uniformly on all members of a class. 

It is contrarv to fact, because neither the nature of the 
property nor the character of its holding is affected by the 
passage of time prescribed. It is arbitrary, because the 
factor used, namely time, upon which to base the tax, might 
be longer or shorter, could be put anywhere, hence can 
only have been chosen arbitrarily. In addition it is unrea¬ 
sonable, because the factor applied works no change or dif¬ 
ference—one instant determines whether tax or not. 

For permissible classification there must be (1) real, sub¬ 
stantial difference, (2) proper public purpose. 

There is here no public purpose at all because the provi¬ 
sion applies to District residents only, its ostensible pur¬ 
pose is to raise revenue for the District, which it defeats 
both directly and indirectly—directly, because there is no 
tax imposed after two years ’ holding of property (unlike 
federal law), indirectly, because losses within the two year 



period are deductible from income otherwise taxable, nence 
losses are taken, gains not, during the taxable period. Its 
policy is not consonant with that of the federal incom^ tax, 
nor does it reflect any policy peculiar to the District) like 
the special policy of this act relating to deduction^ for 
charity. 

There is no real, substantial difference, because the class 
dealt with is those having a gain or loss from the safe or 
exchange of a capital asset, in the class some are taxec( and 
some are not, and the only factor applied to establish dif¬ 
ference is passage of time, which has no relevant meaning 
or effect to create a difference. 

II. Privileges and Immunities. 

To discriminate unreasonably among privileges an4 im¬ 
munities of citizens of the United States, against somq and 
in favor of other of such citizens, is a denial thereqf, in 
violation of the due process clause of the Fifth Amendment 
and the requirement thereby implied for equal protection 

of the laws. 
The provision challenged applies only to residents of the 

District of Columbia. Its policy is not consonant witlji the 
policy covering the same subject matter in the federal in¬ 
come tax laws, which are applicable alike to all citizen^, in¬ 
cluding those in the federal district. In these case^ the 
property was stocks and bonds dealt in across the District 
line on the stock exchange in the state of New York. 

Citizens of the District of Columbia are citizens of the 
United States. All their rights are necessarily derived by 
force of law of the United States. Those rights are, there¬ 
fore, privileges and immunities of citizens of the Ukited 
States protected from arbitrary discrimination such a$ this 
provision offends against; in commerce, within the District, 
by arbitrarily taxing some and others not, and, in com¬ 
merce outside the District, by imposing on some a biirden 
or penalty from which other citizens of the United States 
are exempt. 



8 

ARGUMENT. 

The Board’s Decision. 

1. The Board erred in its Conclusion of Law No. 2, to-wit 
“This Board will not pass on the validity of the statute un¬ 
der which the assessment was made.” (Statement of Points 
No. 1.) 

The Board, as the basis of its decision, suggests in its 
opinion (App. 5-7) that (i) the question herein is as to an 
“exemption”; (ii) petitioners “request the Board to 
amend” the statute, which “is the function of the legisla¬ 
tive branch of the government exclusively, and not of this 
Board”; (iii) “petitioners do not claim” that there “is an 
invalid discrimination in favor of” those not taxed;* (iv) 

“petitioners could not benefit” if sec. 6(a) 'were found in¬ 
valid “in its entirety for, if section 6(a) were held invalid, 
there would be no foundation for any claim for any special 
treatment of petitioners’ gains” because then such gains 
would “be subject to taxation in like manner as other in¬ 
come under sections 4(a) and 6(b)”; petitioners’ gains 
“were taxed at rates no higher than they would have been 
if they had been derived from other sources”, and “a de¬ 
cision * * * that section 6(a) is invalid * * * vrould be of 
no benefit” to them; and finally (v) the Board suggests a 
doubt that it “would be appropriate” for it to decide the 
question of validity raised. (Emphasis added.) 

Taking the Board’s suggestions in order: 

(i) The question herein is not as to an exemption from 
tax. The tax is imposed only upon net income in the com¬ 
putation of which gain or loss from sales of capital assets 
are not “to be recognized”, or taken into account.1 This is, 

* This seems similar to the position the Board took in Hamilton National 
Bank v. D. C., decided June 28, 1946, of which this Court said, “That posi¬ 
tion is obviously without merit. The person discriminated against is really 
the only person who can complain of the discrimination ’ \ 

i The tax is levied upon “taxable income” (sec. 2(a) D. C. Rev. Act 1939 
as amended, 53 Stat. 1087 et seq., 47-1502(a) D. C. Code 1940), which is de¬ 
fined to mean the amount of the ((net income” in excess of the “credits” 
provided in sec. 9 (ibid., sec. 2(c)). Net income is defined to mean the 
‘‘gross income” less the ‘‘deductions” allowed by the chapter (ibid., sec. 3, 
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therefore, not technically an exemption, to be strictly con¬ 
strued against the taxpayer, but is the non-imposition of 
tax, a provision to be construed liberally in the taxpayer’s 
favor.2 

(ii) Petitioner do not ask that the law be amended!; they 
do not invoke legislative, but judicial, action. They merely 
point to the invalidity of a separable provision of a! local 
taxing statute, and ask that such provision be not enforced. 

(iii) Petitioners do complain that the two year holding 
limitation of sec. 6(a) discriminates arbitrarily and!with¬ 
out valid classification in favor of those who hold property 
for more than two years and against those vrho hold!for a 
shorter period, and the invalidity protested arises j from 
just that discrimination. 

(iv) The Board falls into two errors in saying that! peti¬ 
tioners could not benefit if the provision challenged! were 
found invalid, first, because it considers it necessajry to 
strike down sec. 6(a) in its entirety, if at all, and secondly, 
because it considers that, in such event, petitioners jvould 
be taxable on such gains under secs. 4(a) and 6(b). | 

The statute defines the term “capital assets” to jnean, 
among other things, property held by the taxpayer| “for 
more than two years”.3 It is this definition, and ir[ that 
respect only, namely the requirement that the holding of 
such property shall continue “for more than two ydars”, 

i_ 

47-1503 D. C. Code 1940). Gross income includes “income derived fro^n * * * 
sales or dealings in property, whether real or personal, growing out of the 
ownership, or use of, or interest in, such property; also from * * * gains or 
profits, and income derived from any source whatever” (ibid., sec. 4(a), 
47-1504 D. C. Code 1940). Then the statute reads that “No gain or loss 
from the sale or exchange of a capital asset shall be recognised in the com¬ 
putation of net income” (ibid., sec. 6(a), 47-1506 D. C. Code 1940)j. And 
by specific provision (sec. 6(b), 47-1506 D. C. Code 1940) gains or losses from 
the sales of property “other than a capital asset” are treated as are “other 
income or deductible losses”. (Emphasis added.) 

2 Taxing acts are not to be extended by implication beyond the clk‘ar im¬ 
port of the language used, and doubts are to be resolved against the 'govern¬ 
ment and in favor of the taxpayer: Hclvering v. Stockholms Enskildg Bank, 
293 U. S. 84, 93, 55 S. Ct. 50, 54, 79 L. Ed. 211 (1934); McFccly v. Commis¬ 
sioner, 296 U. S. 102, 111, 56 S. Ct. 54, 58, 80 L. Ed. 83, 101 A. L.i R. 304 
(1935); Crooks v. Barrel son, 282 U. S. 55, 51 S. Ct. 49, 75 L. Ed. 15|6; May 
v. Heiner, 281 TJ. S. 238, 50 S. Ct. 286, 74 L. Ed. 826 (1930). 

3 Sec. 6(a) D. C. Rev. Act 1939, 47-1506(a) D. C. Code 1940 (pp. 3-4l<?ttpra). 
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to which petitioners seek to raise a question of validity- 
under the Constitution. They contend that the only part 
invalid is the two year holding limitation. 

It is contended that sec. 6(a) is not an exemption pro¬ 
vision, but reflects the non-imposition of tax. However, 
whether an exemption or not, since petitioners challenge 
only the validity of the two year holding provision of its 
definition of capital assets, the only question presented (in 
addition to such validity) is whether, if the two year holding 
limitation of the definition falls, the rest can stand, or 
whether that limitation is so integrally bound up with the 
remainder that all must stand or fall together. The test 
is, “What was the intent of the lawmakers?”4 

This is not the question the Board found to decide nor, 
therefore, is it the ground for its decision, for which it 

cites no authority. 
This appears to be a case where the two year holding 

limitation of the definition of capital assets can be stricken 

■* Pollock v. Farmers’ Loan 4 Trust Co., 157 U. S. 429, 158 U. S. 601, 15 
S. Ct. 912, 39 L. Ed. 1108 (1895); Dorchy v. Kansas, 264, U. S. 2S6, 44 S. Ct. 
323, 68 L. Ed. 686 (1924); Williams v. Standard Oil Co., 278 U. S. 235, 49 
S. Ct. 115, 73 L. Ed. 287, 60 A. L. R. 596 (1929); Carter v. Carter Coal Co., 
298 U. S. 238, 312-317, 56 S. Ct. 855, 873-875, 80 L. Ed. 1160 (1936). There 
is no separability clause in the local act. Such clauses arc only evidence of 
intention, not conclusive, and whether or not a statute contains such a clause, 
the true intention is to be derived from all relevant circumstances. Ibid., and 
40 Harv. Law Rev. 626, 25 Mich. Law Rev. 523. 

Almost from the beginning of the republic the Supreme Court has held 
specific provisions of statutes to be unconstitutional without affecting the 
validity or effect of provisions remaining. A few of such decisions, relating 
to taxing statutes, are: Hciner v. Donnan, 285 IT. S. 312, 52 S. Ct. 358, 76 
L. Ed. 772 (1932); National Life Ins. Co. v. U. S., 277 U. S. 508, 48 S. Ct. 
591, 72 L. Ed. 968 (1928), where a provision of the Revenue Act of 1921 
abating the deduction (4% of mean reserves), allowed from taxable income 
of life insurance companies generally, by the amount of interest on their 
tax-exempts, and therefore according no relative advantage to the owners 
thereof, was held to destroy a guaranteed exemption and so to be void, but 
the rest of the act was held unaffected; Nichols v. Collidgc, 274 U. S. 531, 47 
S. Ct 710, 71 L. Ed. 1184, 52 A. L. R. 1081 (1927); Evans v. Gore, 253 U. S. 
245, 40 S. Ct. 550, 64 L. Ed. 887, 11 A. L. R. 519 (1920) ; Miles v. Graham, 
268 IT. S. 501, 45 S. Ct. 601, 69 L. Ed. 1067 (1925); Burnet v. Coronado Oil 
4 Gas Co., 285 IT. S. 393, 52 S. Ct. 433, 76 L. Ed. 815 (1932); Eisner v. 
Macomber, 252 U. S. 189, 40 S. Ct. 189, 64 L. Ed. 521, 9 A. L. R. 1570 (1920); 
Collector v. Day, 11 Wall. 113, 20 L. Ed. 122 (1871); U. S. v. Baltimore 4 
Ohio B. Co., 17 Wall. 322, 21 L. Ed. 597 (1873). Cf. The Justices v. Murray, 
9 Wall. 274, 19 L. Ed. 658 (1870). 

Pollock v. Farmers’ Loan 4 Trust Co., supra, is the decision which voided 
the income tax provisions of the tariff act of 1894, in which the Court said 
that all the income tax provisions constituted ‘ ‘ one entire scheme of taxation ’ ’ 
(158 IT. S. at page 637); hence the whole act must fall. 
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down as violative of the Constitution, and the balance of 
the definition remain, not only without damage to |he in¬ 
tent of the lawmakers but actually to carry out such | inten¬ 
tion more effectually. 

For example, the comparable provisions of the Internal 
Revenue Code' now in force are almost precisely wli^t this 
statute would be if the two year holding provisioij were 
found invalid. Sec. 117(a)(1), I. R. C., begins, “The term 
‘capital assets’ means property held by the taxpayer” 
(omitting any limitation of time such as “for more than 
two years”), and then proceeds as would this enactment 
if that limitation were omitted. Accordingly, with the two 
year holding limitation stricken down, the definitions of 
capital assets in both statutes, enacted into law in the same 
year, 1939, would be .substantially identical. Even substan¬ 
tial similarity would seem to negative any inference that 
Congress did not intend sec. 6(a) of the local act to stand 
if such limitation fell, and that it considered such limitation 
an essential part of the legislative scheme. But here the 
result would be virtual identity, so that the remaining defi¬ 
nition seems well within the legislative scheme and inten¬ 
tion.6 

There are other possibilities suggested by the Board’s 
opinion that sec. 6(a) must fall in toto. Sec. 6, (a) and (b) 
both, might fall in toto, by the same reasoning; or the entire 
act might fall. 

The entire act might fall, if it were found that without 
different treatment of capital gains Congress did not in¬ 
tend to impose an income tax at all, inasmuch as sucll gains 
have been viewed differently for income tax by Congress 
in every enactment in has made since 1921, including the 
act under consideration here. 

5 Act of Feb. 10, 1939, e. 2 (53 Stat. 1-504), U. S. Code, Title 2j6, sec. 1 
et seq. 

6 The federal revenue acts from 1921 to 1932 defined capital Assets in 
language superficially similar to the definition thereof in the local act, in 
that such definitions included such a two year holding provision. The 
effect was, however, fundamentally different, for gains from sales of 
property held longer than two years, as well as gains from sales of (property 
held for a shorter period, were by those acts taxed, whereas the statute for 
the District of Columbia imposes no tax whatever. 
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However, no such drastic result is necessary or indicated. 
If the t"wo year holding provision is not separable as above 
argued, and sec. 6(a) must fall in toto, then no reason ap¬ 
pears vrhy sec. 6(b) should not remain valid and effective. 
This is the result the Board envisioned. If so, it would 
have the effect of taxing only “Gains * * * from the sale 
or exchange of property other thwri\ a capital asset * * * ” 
(sec. 6(b)), leaving the term “capital asset” without spe¬ 
cific statutory definition. Hence, since securities are mani¬ 
festly capital assets in fact, and words in taxing acts are 
to be taken in their ordinary meanings,7 there would be no 
tax imposed on the sales in question in the cases at bar. 

It follows that the Board was in error when it said that 
petitioners would be taxable under sec. 6 (b). Equally 
erroneous appears to be the Board’s opinion that, in de¬ 
fault of sec. 6(a), but with sec. 6 (b) in the law, petitioners 
would be taxable under sec. 4(a); for the language of sec. 
6(b), by an elementary rule for construction of statutes, 
indicates that the general language of sec. 4(a) is not in¬ 
tended to comprehend gains from sales of any property, 
since inclusion of sec. 6(b) was found necessary to render 
such gains taxable. 

Even if sec. 6(b) should fall along with sec. 6(a), it seems 
doubtful that gains from sales of property are included in 
the general terms of sec. 4(a).8 Gains from sales of prop¬ 
erty do not appear to be (1) income “growing out of owner¬ 
ship” because ownership is a continuing concept and by 

7 ‘ * The language in the Revenue Act, just as in any statute, is to be given 
its ordinary meaning”, Helvering v. William Flaccus Oak Leather Co., 313 
U. S. 247, 249, 61 S. Ct. 878, 880, 85 L. Ed. 1310 (1941). “Popular and re¬ 
ceived import of words furnishes the general rule for the interpretation of 
public laws”, Maillard v. Lawrence, 16 How. 251, 261, 14 L. Ed. 925; Deputy 
v. Du Pont, 308 U. S. 488, 493, 60 S. Ct. 363, 366, 84 L. Ed. 416 (1940). 
“Common understandings and experience are the touchstones for the inter¬ 
pretation of revenue laws”, Helvcring v. Horst, 311 U. S. 112, 118, 61 S. Ct. 
144, 147, 85 L. Ed. 75, 131 A. L. R. 655 (1940). 

8 Sec. 4(a). The words “gross income”, as used in this chapter include 
* * * income derived from * * * sales or dealings in property, whether 
real or personal, growing out of the ownership, or use of, or interest in, such 
property; * * * or gains or profits, and income derived from any source 
whatever. (Act of July 26, 1939, c. 367, title II, sec. 4 (53 Stat. 1088), 
47-1504 D. C. Code 1940.) 
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sale is terminated, or (2) “income growing out of \ use” 
for the same reason, or (3) “income growing out of \in in¬ 
terest in” property because on sale all interest is gone. 
Further, parting with property at an increase in (value 
over its cost, an increment arising over a period of j time, 
appears not to be “gain, profit or income derived ffom” 
the property, as provided by the closing words ojf the 
subsection. 

The argument that gains from sales of property aife not 
taxed under this law, even without sec. 6, is re-enforc^d by 
comparison with similar provisions of the federal Internal 

Revenue Code. Sec. 11, I. R. C., levies its tax on “i^et in¬ 
come” (instead of on “taxable income” as in the j local 
act), which by sec. 22 is defined to mean “gross income 
computed under sec. 22” less the deductions of sefj. 23. 
Sec. 22(a), I. R. C., is the provision comparable to secj 4(a) 
of the local act. Yet Congress in the federal act deenjied it 
necessary to provide, specifically, by a subsection ojf sec. 
22, to-wit sec. 32(f), for taxing gain from “a sale or (other 
disposition of property”, through definite reference! to a 
later section respecting the same. Since both acts, federal 
and local contain the same general language defining gross 
income, omission from the local act of any provision sijmilar 
to the federal act’s sec. 22(f) is significant that it is c(oubt- 
ful that gains from sales of property are comprehended 
by such general terms.8a And it is a circumstance (to be 
considered that both these taxing acts were adopted by 
the same Congress in the same year, 1939. 

Hence, it is inferred, positively, by the inclusion of sec. 
6(b) in the local act, and, negatively, by the omission off any 
provision comparable to sec. 22(f) of the federal actj that 
the general terms of sec. 4(a) of the local law are nj)t in¬ 
tended to tax gains from sales of assets. 

Finally, if the two year holding provision of sec.( 6(a) 
of the local taxing act is invalid, as petitioners content}, and 
_ 

8a Cf. Helvering v. Griffiths, 318 U. S. 371, 63 S. Ct. 636, 87 L. ^d. 843 
(1943), where the Court held that both the broad language of the definition 
of gross income and specific language concerning stock dividends in the Inter¬ 
nal Revenue Code do not comprehend taxation of such dividends. 
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such invalidity makes necessary striking down all of sec. 6, 
because it is considered that all of that section is so in¬ 
tegrally bound up together that no part can fall without 
the whole, then it appears that this entire act must fall, be¬ 
cause Congress cannot have intended either that gains 
from sales of property should escape tax altogether when 
it imposed an income tax upon residents of the District 
of Columbia, or that if taxed such gains should not be 
treated differently from other gains.9 

(v) As to the Board’s doubt that it would be “appro¬ 
priate” for it to decide the question of validity sought to 
be raised herein, there is now, at least, no question of this 
Court’s power so to do. The remedy is to strike down, by 
refusing to enforce, the statute or separable portion 
thereof, if any, and remit the tax unlawfully assessed and 
collected under void authority, at suit of the injured tax¬ 
payer. The decisions are unanimous that the tax, not the 
exemption, falls.10 

9 This increment in value is different in essence from other types of gain, 
and since 1921 has been differently treated by Congress in all of its legisla¬ 
tion for purposes of income tax. 

10 See cases cited in Note 4, page 10 supra; also Smith v. Cahoon, infra, 
where there was held to be an arbitrary discrimination in favor of part of a 
class and the remedy was to strike down the burden on the part discriminated 
against; Colgate v. Harvey, infra, where an exemption from tax on income 
from money loaned within a state was held an invalid discrimination against 
those taxed on income from money loaned outside the state, and the remedy 
was, not to strike down the exemption but, to strike down the tax; Royster 
Guano Co. v. Virginia, infra, where a state tax on local corporations doing 
business both within and without the state was struck down because of 
Invalid discrimination in that no tax was imposed if no business was done 
within, but only without, the state, instead of voiding the non-imposition 
provision and sustaining the taxing provision; Louisville Gas 4" Electric Co. 
v. Coleman, infra, where an exemption was held invalid as arbitrary and dis¬ 
criminatory without valid classification, and the tax, not the exemption, fell. 



Invalidity. 

2. The Board erred in failing to determine invalid under 
the Constitution the following provision of section 6 (a) of 
the District of Columbia Revenue Act of 1939 as amended 
(53 Stat. 1091, D. C. Code 1940, 47-1506(a)), “ * * * For 
the purposes of this chapter, ‘capital assets’ means property 
held by the taxpayer for more than two years * * * 
(Statement of Points No. 2.) 

i- ! 

Due Process of Law. 

The definition of capital assets, in that it purports to 
limit the same to property held by the taxpayer “/o|r more 
than two years”, is contrary to fact, arbitrary and unreas¬ 
onable, so wanting in basis for classification as to produce 
so patent and gross an inequality as to be a confiscation of 
property rather than the levying of a tax, and dt^es not 
operate uniformly upon all members of a class. 

That this enactment is contrary to fact seems cle^r. The 
property itself stays the same, whether held two y^ars or 
longer. Passage of time does not change its nature, ^.nd by 

the definition the character of the holding is in ito way 
changed. Hence, both the property and its tenure are the 
same after two years, one second, that they were before 
the last second had elapsed. The same property is held 
in the same right and in the same manner. If a capital 
asset, in fact, after, it was a capital asset, in fact, before. 

The definition finds no better support in reason,! but is 
purely arbitrary. Since taxability or non-taxability ip based 
neither upon any change in the nature of the property nor 
upon any change in the character of its tenure—tljie only 
other two factors of the equation—it can be based only upon 
the factor of time. Since that factor has no effect on the 
property or the manner in which it is held, selection of a 
period of time, as the basis for tax vel non, must bp made 
arbitrarily, whether a longer or a shorter period. Ii might 
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be put anywhere, and that is, of course, the essence of arbi¬ 
trary action.11 

To base a tax upon a circumstance arbitrarily selected 
which has no effect of any relevant kind with relation to 
the taxpayer or the thing taxed, is to base the tax upon 
nothing real or substantial, is purely arbitrary, against 
reason and unjust. 

In the example given {supra, page 4) posing the ques¬ 
tion in these cases, it is shown that two taxpayers who have 
bought the same kind of property at the same cost, have 
sold it at the same time at the same price, and each realized 
identical gains in identical amounts, are the one taxed under 
this law and the other not, and the only difference between 
them, other than the tax, is that one bought one day earlier 
than the other.12 Hence, not the gain, not the sale (taxable 
event), nothing whatever is the distinguishing foundation 
of the tax but the passage of one moment of time. A tax 
so based cannot be other than arbitrary and unreasonable. 

ll Time is in the law frequently a relevant factor for determination of rights 
and duties but always because it works a change in fact and in reason, as, 
for examples, coming of age 'and incurring the rights and duties of an adult, 
because passage of time has brought the years of presumed discretion, and 
statutes of limitation, for repose against stale claims rendered difficult of 
proof or defense, because of passage of time. 

i- Louisville Gas 4' Electric Co. v. Coleman, 277 U. S. 32, 37-39, 48 S. Ct. 
423, 72 L. Ed. 770 (1928), where a state exempted from tax at recording all 
mortgages maturing in less than 5 years and taxed all maturing in a longer 
period. The tax was held invalid because of the exemption, the discrimination 
being held unreasonable. The Court said in part, “Whether the tax now in 
question be called a privilege tax or a property tax. it falls in effect on one 
indebtedness and nor upon another where the sum of each is the same; * * * 
where the percentage of interest to be paid is the same; where the mortgage 
security is identical in all respects; where, in short, the only difference well 
may be that one is payable in 60 months and the other in 59 months. No 
doubt the state may take into consideration as an element in fixing the amount 
(emphasis the Court’s) of the tax, the time within which the indebtedness 
is to be paid * * *. But classification good for one purpose may be bad 
for another; and it does not follow that because the state may classify for 
the purpose of proportioning the tax, it may adopt the same classification to 
the end that some shall bear a burden of taxation from which others under 
circumstances identical in all respects are exempt. * * * If the state upon 
the same classification had reversed the process and taxed indebtedness matur¬ 
ing within a shorter period than 5 years, and exempted such as matured in a 
longer period, the inequality probably would be readily conceded, but the Con¬ 
stitutional infirmity, though more strikingly apparent, would have been the 
same.” (Emphasis added.) 

The latter situation is precisely that in the cases at bar. 
Some of the justices dissented, finding some difference, other than time, 

in the classification. 
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To base a tax upon an assumption of fact that the tax¬ 
payer cannot controvert, is arbitrary.13 The limitajtion in 
the definition amounts to a legislative statement jthat a 

^ I 

capital asset is not a capital asset until it is more th^n two 
years old, which is not unlike the irrebuttable 
held invalid in the cases cited below.13 

If this enactment is to be upheld, it can only be on the 
ground that the limitation is in effect a proper classification 
for purposes of taxation by the legislative authority for the 
District of Columbia. Since it appears to be wanting in 
reason, arbitrary and contrary to fact, to find a reasonable 
basis for its classification would appear to be attended with 
some difficulty. What is a reasonable classification? 

The Supreme Court has many times held that such| classi¬ 
fication must represent some real, substantial difference, 
and subserve some purpose of proper public policy. From 
the discussion above, the purported classification here 
appears, in fact and in reason, not to be based on a^iy real 
or substantial difference. Does it subserve some proper 
public policy? It cannot be revenue, for it is introduced 
into the act to prevent the imposition of tax.14 

13 Heiner v. Doiman, 285 U. S. 312, 52 S. Ct. 358, 76 L. Ed. 772; (1932); 
Schlesinger v. Wisconsin, 270 U. S. 230, 46 S. Ct. 260, 70 L. Ed. 557, 43 A. L. R. 
1224 (1926). 

!•* Unlike the federal revenue acts, which since 1921 recognize the distinc¬ 
tion between capital gains and other income, this statute fails to impose a 
tax at all on gains from sales of assets held more than two years, whjereas the 
federal statutes simply reduce the rate on gains where assets are lufld for a 
longer time, thus encouraging realization of such gains and increasing the 
revenue. Prior to 1921 it had been found that taxing such gains at full 
rates resulted largely in non-realization and loss of revenue. The principle 
of the federal statutes is comparable to one, long familiar in the commercial 
field, of lowered prices, increased sales, and larger profits. In Hollering v. 
New York Trust Co., 292 U. S. 455, 466, 54 S. Ct. 806, 809, 78 L. jEd. 1361 
(1934), the Court had for decision the question of “tacking” holdings of 
settlor and trustee for the long-term capital gains rate under the i Revenue 
Act of 1921. It quotes from a report of the Committee on Ways and Means, 
a portion of which reads, “The sale of * * * capital assets is now seriously 
retarded by the fact that gains and profits earned over a series of years are 
under the present law taxed as a lump sum (and the amount of surtay greatly 
enhanced thereby) in the year in which the profit is realized. Many such 
sales, with their possible profit taking and consequent increase of the tax rev¬ 
enue, have been blocked by this feature of the present law. * * * It is 
believed that the passage of this provision (i. e., imposing a loweir rate if 
property is held for a prescribed period) would materially increase; the rev¬ 
enue, not only because it would stimulate profit taking transactions} but be- 

i 
I 

presumptions 

♦ 
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Does it nonetheless serve to promote some proper public 
purpose ? If this were a provision that applied to all resi¬ 
dents of the United States alike, in effect to penalize, as it 
does by levying a tax on, the turnover of property deemed 
too rapid by Congress, it would be arguable that such pol¬ 
icy was for Congress to determine, not the courts, and that 
therefore there might be adequate basis for classification. 
But this enactment applies only in the District of Colum¬ 
bia, and its public policy is to be judged as one of that 
federal district. Speaking only as the legislature for the 
District, what public policy peculiar thereto is promoted 
by encouraging, at the expense of its revenues, the reten¬ 
tion of property for more than two years and discouraging 
sale at a profit earlier? Such is not the policy which the 
United States has found expedient for the rest of its 
citizens.15 

Due process of law is not a limitation on the taxing power, 
unless under a seeming exercise thereof the taxing statute 
is so arbitrary as to compel the conclusion that it is a con¬ 
fiscation rather than a tax, or so wanting in basis for classi¬ 
fication as to produce so gross and patent an inequality as 
to lead to the same conclusion.16 

If this restriction were limited to penalize the failure to 
hold for the time prescribed only certain investments or 
securities issued by the District itself, and as to which the 
longer holding and later tax-free sale might serve a legiti¬ 
mate purpose or interest of the District, such purpose 
might afford a valid basis for classification. It is not so 
limited but covers all property, as to which the District has 

cause the limitation of 15 per cent, is also applied to capital losses. Under 
present conditions there are likely to be more losses than gains.” The local 
law works out in experience as suggested in the last sentence quoted. Losses 
are realized for purposes of deduction during the two year period, gains 
postponed till later when they will be tax free. Thus District revenues suffer 
through this invalid provision, since such losses are offset against income which 
would otherwise be taxable. (Sec. 47-1505(a) (5) D. C. Code 1940.) 

15 Sec. 117, I. R. C. 

16 Brushdber v. Union Pacific B. Co., 240 U. S. 1, 36 S. Ct. 236, 60 L. Ed. 
493, L. R. A. 1917D, 414, Ann. Cas. 1917B, 713 (1916); Nichols v. Coolidge, 
supra; Blodgett v. Holden, 275 U. S. 142, 276 U. S. 594, 48 S. Ct. 105, 72 L. 
Ed. 206 (1927); Untermyer v. Anderson, 276 U. S. 440, 48 S. Ct. 353, 72 L. 
Ed. 645 (1928). 
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no proper public purpose to promote by this law, except 
one which the provision denies, namely to get revenue.17 

■ "1 
17 It may be noted that in one of the two proceedings heroin (No. 9275) 

there is illustrated a specific instance of a classification which is not arbitrary, 
by reference to such a special interest of the District, namely the provision 
of sec. 5(a) (10) of the local act (47*1505(a) (10) D. C. Code 194G), which 
limits deduction for charitable contributions to those made to institutions 
maintaining activities within the District of Columbia. Thus there |s in this 
instance both a public purpose for the limitation which the District has a 
legitimate interest to promote, and a classification based upon a real and 
substantial difference. Neither of these essential elements are present in the 
limitation “for more than two years”. Indeed, but for the illusory and mis¬ 
leading superficial similarity of that provision with the provisions of federal 
revenue acts, this striking discrepancy might have been noted long ago and 
the limitation invalidated. 

In Colgate v. Harvey, 296 U. S. 404, 50 S. Ct. 252, 80 L. Ed. 299, 102 
A. L. It. 54 (1935), where a state taxed interest on loans but exempted such 
income if the loans were made within the state at not exceeding j5%, the 
Court said (at pages 424-426 U. S., and pages 256-257 S. Ct.): “ Tpc naked 
and complete test afforded by the statute is that the money shall be loaned 
within the state. What is to be done with the money, whether it is to be 
invested within the state or elsewhere, indeed, whether it is to be devoted 
to any useful purpose, are matters having nothing to do with the imposition 
of the tax or the exemption therefrom. If the statute had provided that 
interest on account of money so loaned when invested in property having a 
situs within the state shall be free from tax, a different question as to 
classification might be presented. In that event the actual wcaltlj of the 
state would be increased, and in addition, and as a consequence, opportunity 
to obtain additional revenue through taxation would result. * * * lits terms 
* * * will be fully satisfied whenever it appears that money has been loaned 
within the state. * * * We are unable to find in the provision anjy public 
purpose w’hich can be subserved by making the taxation of income dependent 
merely upon the adventitious circumstance as to the place of making the 
loan. 

“It is suggested, however, that, aside from anything in the statutes, money 
loaned within the state generally will be invested therein. But there is! nothing 
in the record to indicate that this will result. * * * If there be circumstances 
which will justify the exemption of any income derived from money loaned 
within the state while taxing the income from that loaned outside, ft is for 
the state legislature to point them out (*) and limit the exemption accordingly. 
To import any such circumstances into the present situation is to indulge in 
pure speculation. Compare, Travis v. Yale <$r Towne Mfg. Co., 252 TfT. S. 60, 
81, 40 S. Ct. 228, 64 L. Ed. 460 (1920). 

“To assume that some unnamed public interest exists, which will! sustain 
the discrimination, does not help the matter here; because the assumption 
can rest only on surmise, with nothing concrete or explicit appearing to sup¬ 
port it or to indicate a legislative intent to relate the exemption to any pub¬ 
lic purpose. * * * If the exemption had been made to depend upon the 
time when the loan was made, instead of upon the locality where it was made, 
as, for example, a tax upon all income from loans except those made on 
Mondays, the arbitrary and capricious nature of the classification would 
scarcely be doubted, although a minute inspection of the field of possibilities 
might persuade an anxious mind, bent on sustaining the tax at all events, to 
the view that in some far-fetched way a loan made on Monday would further 
some public purpose, other than that of revenue, while a loan mad^ on an¬ 
other day of the week would not.” (Emphasis added, as time is ]thc only 
classifying factor in the cases at bar.) 

(* The court divided on this point, apparently, and later the clase was 
‘ * overruled ’ ’ by the majority in Madden v. Commonwealth of Kentucky, infra, 
on the point. Today on its facts Colgate v. Harvey would be differently ruled, 
perhaps, although even since it was “overruled”, the case has been cited by 
some of the present court as authority. See infra, page 25-26.) 
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The language of sec. 6(a) of the local act might, at first 
glance, seem to be taken from the federal revenue acts from 
1921 to 1932. However, that is not true; the difference is 
fundamental. The earlier federal laws did indeed prescribe 
a two year period in terms superficially similar. But their 
meaning and effect were basically different, for gains from 
sales of property held longer than two years, vrere by those 
acts taxed; whereas by the local act no tax is imposed. The 
only effect of the federal provisions was to tax long-term 
gains at somewhat lower optional rates, thereby encour¬ 
aging realization, and consequently increasing revenue. 
Income taxes graduated by period and amount are long 
familiar features of federal revenue laws. This law for the 
District of Columbia only is unique in legislation by Con¬ 
gress.18 The Supreme Court said, in Louisville Gas <£ 
Electric Co. v. Coleman, supra, “Discriminations of an 
unusual character especially suggest careful consideration 
to determine whether they are obnoxious to the Con¬ 
stitution”. 

The class dealt with here is those who have a “gain or 
loss from the sale or exchange of a capital asset”, but the 
burden is put, not upon the whole class, but upon a fraction 
thereof. The due process clause prohibits discriminatory 

18 Even under the federal revenue acts above mentioned, however, the ques¬ 
tion of the constitutionality of the. classification has never been directly 
raised or decided. The nearest approach seems to be in Davis v. United States 
(C. C. A. 2), 87 Fed. 2d 323 (1937), but that case did not involve the defini¬ 
tion of capital assets. It related only to the restriction on deduction of 
losses from the sale or exchange of such assets, which allowed long-term 
losses to be offset only against long-term gains. Since a deduction is a 
matter of grace which a claimant must bring himself within specifically 
(New Colonial Ice Co. v. Helverinq, 292 TJ. S. 435, 440, 54 S. Ct. 788, 790, 7*8 
L. Ed. 1348 (1934) ; White v. United States, 305 U. S. 281, 59 S. Ct. 179, 83 
L. Ed- 172 (1938)), no question of constitutionality was really involved. It 
will be noted in that case, however, that the court found occasion to say, 
“There remains only the question whether Congress in passing section 23(r)— 
Revenue Act of 1932—did so in the exercise of its sound discretion, as dis¬ 
tinguished from taking mere arbitrary and capricious action which resulted 
in taxation so baseless in reason as to deprive those adversely affected of 
their property without due process in violation of the Fifth Amendment. 
This in turn depends upon whether the classification # * * is based on a 
difference which actually exists or whether * * * (the taxpayers) have been 
whimsically deprived of an advantage * * * ” (at page 325). 

Furthermore, in all revenue acts since 1932 Congress has abandoned the 
definition of capital assets theretofore in effect, and now defines the same to 
be “property held by the taxpayer”, regardless of the period of time held. 



and partial legislation in favor of particular persons as 
against other in like condition. It implies equal exemption 
with other in like condition from charges and liabilities of 
every kind.10 

With respect to taxation, the purpose of the Fourteenth 
Amendment was to extend to the citizens and residents of 
the states the same protection against arbitrary legislation 
affecting life, liberty and property as was afforded against 
Congress by the Fifth Amendment. Hence, for present pur¬ 
poses decisions under the due process clause of the Four¬ 
teenth appear to be equally persuasive authority under the 
Fifth Amendment.20 

“A federal statute passed under the taxing powjer may 
be so arbitrary and capricious as to cause it to fait before 
the due process clause of the Fifth Amendment”.21 

19 Minneapolis 4' St. Louis It. Co. v. Beckwith, 120 U. S. 26, 28-2sj, 9 8. Ct. 
207, 32 L. Ed. 585 (1889). Legislation may not arbitrarily select certain 
individuals for the operation of statutes: the selection in order io be ob¬ 
noxious to the Constitution must be “dcarlv and actually arbitrary and un¬ 
reasonable” (Bachtcl v. Wilson, 204 U. S. 36, 27 S. Ct.*243, 51 L) Ed. 357 
(1907)), “actually and palpably unreasonable and arbitrary” (Frost v. 
Corporation Commission, 278 U. 8. 515, 522, 49 8. Ct. 235, 73 L.j Ed. 483 
(1929): “Immunity from a burden imposed upon another is a form of clas¬ 
sification and necessarily results in inequality”), “discriminations! that are 
entirely arbitrary” (Smith v. Gaboon, 283 IT. 8. 553, 566-567, 51 si Ct. 582, 
75 L. Ed. 1264 (1931). 

The Supreme Court has said, “Certain general principles, howejver, have 
been established in the light of which the cases as they arise are to be con¬ 
sidered. In the first place, it may be said generally that the clauise means 
that the rights of all persons must rest upon the same rule under similar 
circumstances * * * and that it applies to the exercise of all the powers of 
the state which can affect the individual or his property, including the power 
of taxation” (Louisville Gas Electric Co. v. Coleman, supra, at page 37 of 
277 U. S.). “If the selection or classification (for taxation) iff neither 
capricious nor arbitrary, and rests upon some reasonable consideration of 
difference or policy, there is no denial” (Browne.-Forman Co. v. Kentucky, 
217 IT. S. 563, 573, 30 S. Ct. 578, 54 L. Ed. 883 (1910). But the jlassifica- 
tion must not be arbitrary, it must be based upon a real and substantial 
difference: “it must not be altogether illusory” (Boystcr-Guano Co. V. Vir¬ 
ginia, 253 U. S. 412, 40 8. Ct. 560, 64 L. Ed. 989 (1920); Quaker \City Cab 
Co. v. Pcnna., 277 U. S. 389, 48 S. Ct. 553, 72 L. Ed. 927 (1928). 

20 Tovawanda v. Lyon, 181 U. 8. 389, 21 8. Ct. 609, 45 L. Ed. 90fi (1901). 
Wight v. Davidson, 181 U. S. 371, 384, 21 S. Ct. 616, 45 L. Ed. 90b (1901) 
suggests that there may be a possible difference between due process under the 
Fifth and Fourteenth Amendments, but Twining v. New Jersey, 211 |U. S. 78 
101, 29 8. Ct. 14, 53 L. Ed. 97 (1908), holds there is none. Accord, Hciner 
v. Donnan, supra. 

tit Hciner v. Donnan, supra: cf. McCray v. United States, 195 U. 8 9 7 °4 
S. Ct. 769, 40 L. Ed. 78, 1 Ann. Cns. 561 (1904). 
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Provisions of taxing acts have been held unconstitutional 
because arbitrary and unreasonable in the following cases, 
inter alia, in addition to those listed in Note 4, page 10, of 

this brief: XJntermyer v. Anderson, supra, Blodgett v. 
Holden, supra, and Handy v. Delaware Trust Co., 285 U. S. 
352, 52 S. Ct. 371, 76 L. Ed. 793 (1932). 

Speaking of the provision for equal protection of the 
laws, the Supreme Court has said, “The clause is associated 
in the amendment with the due process clause and it is 
customary to consider them together. It may be that they 
overlap, that a violation of one may involve at times the 
violation of the other. * * * Our whole system of law is 
predicated on the general, fundamental principle of equal¬ 
ity of application of the law. * * # The guaranty was aimed 
at undue favor and individual or class privilege, on the 
one hand, and at hostile discrimination or the oppression 
of inequality, on the other”.22 It is difficult to conceive of 
a denial of equal protection which would not at the same 
time be likewise a denial of due process of law.23 

This Court has upheld classification provided it is im¬ 
partial within the class, and subject to the limitation that 
it must be reasonable.24 

In Neild v. District of Columbia, 71 App. D. C. 306, 110 
Fed. 2d 246 (1940), this Court says that statutes purport¬ 
ing to be the assertion of federal taxing power have been 
held arbitrary and invalid on grounds other than retro¬ 
activity, as where they are arbitrary and capricious, or 

22 Truax v. Corrigan, 257 TJ. S. 312, 331-333, 42 S. Ct. 124, 66 L. Ed. 254, 
27 A. L. R. 375 (1921). 

23 Simes v. Rives, 66 App. D. C. 24, 31, 84 Fed. 2d 871 (1936), cert, denied 
298 TJ. S. 682, 56 S. Ct. 960, 80 L. Ed. 1402, where this Court said, “The 
Fifth Amendment as applied to the District of Columbia implies equal pro¬ 
tection of the laws. I^appin v. District of Columbia, 22 App. D. C. 68 (1903).” 
In Neild v. District of Columbia, infra, this Court “repudiates” these two 
cases if they are deemed to hold that the Fourteenth Amendment applies to 
the District, but the Court, says, “To the extent that the privilege of ‘equal 
protection of the laws’ exists in the District of Columbia it depends upon the 
due process clause of the Fifth Amendment and other provisions of the Con¬ 
stitution which are applicable to the federal government”, language which 
the Court recently quoted with approval in O’Connor v. District of Columbia, 
decided January 28, 1946, 153 Fed. 2d 225, 227. Cf. United States v. Yount, 
267 Fed. 861 (1920). 

24 Marie v. District of Columbia, 37 App. D. C. 563, 37 L. R. A. (NS) 440. 
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where the clearly disclosed purpose is not to raise ifevenue 
but to regulate some activity beyond the legislative j power. 
It says there must be “substantial difference between the 
occupations separately classified ” in order to comei within 
the taxing power under the Fifth Amendment. The point 
made in that case was that different but similar occupa¬ 
tions were not taxed. The Court held that it is immaterial 
that the difference is only a matter of degree, if tl|ere be 
genuine difference in fact.25 

Much relied upon by this Court in the Neild case,! in de¬ 
termining constitutionality under the Fifth Amendment, 
was Steward Machine Co. v. Davis, 301 U. S. 548, 5$1, 584, 
57 S. Ct. 883, 888, 800, 81 L. Ed. 1279, 109 A. L. 1^. 1293 
(1937), where the court said, “What the individual does 
in the operation of a business is amenable to taxation just 
as much as what he owns, at all events if the classification 
is not tyrannical and arbitrary. * * * The classifications and 
exemptions directed by the statute now in controversy have 
support in considerations of policy and practical conven¬ 
ience that cannot be condemned as arbitrary”. (Emphasis 

added) 
From this two points seem clear: (1) What considera¬ 

tions of policy or convenience” of the District of Colombia 
“support” the provision questioned in the cases at bar? 

23 And the Court did not repudiate the Lappin case, supra, on tl|c point 
here relevant, for which it is authority, for it cites that case as authority 
for the following, “ While the power of selection for classification is| not an 
arbitrary one but must, instead, rest upon some difference which lias a rea¬ 
sonable and just relation to the act in respect to which the classification is 
proposed, nevertheless such classification is a legislative, not a judV..il func¬ 
tion. The determination which is made by the legislature is prcsumeld to be 
supported by facts known to it, unless facts judicially known or proved preclude 
that possibility. The function of the court is only to determine whether it 
is possible to say that the legislative decision is without rational basis”. 
Citing Clarlc v. Paul Gray, Ittic., 306 U. S. 583, 59 S. Ct. 744, 83 'L. E|d. 1001 
(1938). That there must be “substantial differences between the occupations 
scparatelv classified” the Court cites State Board v. Jackson, 283 U. jS. 527, 
537-538, 51 S. Ct. 540, 543, 75 L. Ed. 1248, 73 A. L. R. 1464, 75 A. L. R. 1536 
(1931). See also Magnano Co. v. Hamilton, 292 U. S. 40, 54 S. Ct. 599, 78 
L. Ed. 1109 (1934) (butter is in a different class from oleomargarine); 
Thorin v. Burke, 18 N. W. 2d 664 (1945 Xebr.), (but oleomargarine I cannot 
be split into separate classes based upon percentage of fat content produced 
in the United States). Cf. McCray v. U. S., supra. District of Columbia v. 
Brooke, 214 U. S. 138, 29 S. Ct. 560, 53 L. Ed. 941 (1909). 
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(2) If there are none, this indicates that it should “be con¬ 
demned as arbitrary”. 

The Court in the Steward Machine Company case re¬ 
marks (301 U. S. p. 591, 57 S. Ct. p. 892), “It is one thing 
tc impose a tax dependent upon the conduct of the taxpayers 
* * * where the conduct to be stimulated or discouraged is 
unrelated to the fiscal need subserved by the tax in its 
normal operation, or to any other end legitimately 
national”,—indicating that such an imposition would be 
invalid. 

As recently as November 5,1945, the Supreme Court said, 
“Statutory discriminations between classes which are in 
fact different must be presumed to be relevant to a permis¬ 
sible legislative purpose, and will not be deemed to be a 
denial of equal protection if any state of facts could be 
conceived which would support it”. (Emphasis added)20 

Here, since there is only a single class involved, not 
classes which are “in fact different”, no such presumption 
should be indulged in and the purpose must be looked to. 

“But the classification must rest upon some ground of 
difference having a fair and substantial relation to the ob¬ 
ject of the legislation, so that all persons similarly circum¬ 
stanced shall be treated alike. (Citing Royster Guano Co. v. 
Virginia, supra.) The classification, in order to avoid the 
constitutional prohibition, must be founded upon pertinent 
and real differences, as distinguished from irrelevant and 
artificial ones. The test to be applied in such cases as 
the present one is: Does the statute arbitrarily and with¬ 
out genuine reason impose a burden upon one group of tax¬ 
payers from which it exempts another group, both of them 
occupying substantially the same relation toward the sub¬ 
ject matter of the legislation. Mere difference is not 
enough. * * * The question depends upon whether the in¬ 
come taxed and the income exempted from taxation reason¬ 
ably can be assigned to different classes. * * * It, was held 
(referring to State v. Hoyt, 71 Vt. 59, 64-68, 42 Atl. S93) 

-6 Asbury Hospital v. Cass County, N. D., 66 S. C. 61. 



that the classification could not be based on any difference 
in the goods, because there was none; nor on the fdct that 

* 7 
they were made in different states, for that bore no just or 
proper relation to the classification, but was purely arbi¬ 
trary. # * # Upon the face of the statute the classification 
is based upon a difference having no substantial <j>r fair 
relation to the object of the act, which, so far as thijs ques¬ 
tion is concerned, simply is to secure revenue. The Statute 
itself suggests no other public purpose.”27 

In the case just quoted from, it appears that ev]en the 
dissenting justices were agreed that to be valid t|he tax 
must at the very least (1) be for a permissible public pur¬ 
pose, and (2) apply uniformly to a single class.27 

In Madden v. Kentucky, 309 U. S. 83, 60 S. Ct. 406j, 84 L. 
Ed. 590, 125 A. L. R. 1383 (1940), the Supreme Couift says 
(with dissent) that Colgate v. Harvey, above quo]ted, is 
“overruled”. It appears, however, that what is overruled 
is the application of the law to the facts, rather th^n the 
principles enunciated, for in the Madden case, (which in¬ 
volved a state tax on bank deposits outside the stajte five 
times the amount of the tax on such deposits within the 
state) the Court says, 

“Traditionally classification has been a device for fit¬ 
ting tax programs to local needs and usages in order 
to achieve an equitable distribution of the tax biirden. 
It has, because of this, been pointed out that iji tax¬ 
ation, even more than in other fields, legislatures pos¬ 
sess the greatest freedom in classification. * * # When 
these statutes were adopted in 1917 during a general 
revision of Kentucky’s tax laws, the chief problem 
facing the legislature was the formulation of an en- 
forcible system of intangible taxation. By placing the 
duty of collection on local banks, the tax on local de¬ 
posits was made almost self enforcing. The tax on 

27 Colgate v. Harvey, supra, 296 U. S. at jjage 423, 56 S. Ct. at page 256. 
In that ease there was dissent by Mr. Justice Stone, but even he pad the 
following to say, “If it appears or may fairly be assumed that it is for the 
purpose of promoting a permissible public aim, it cannot be condemned be¬ 
cause one class must pay a tax which another does not”. (296 U. S. 438, 56 
S. Ct. 262.) (Emphasis added.) 



26 

deposits outside the state, however, still resembled that 
on investments in Watson v. State Comptroller (254 
U. S. 122, 124, 41 S. Ct. 43, 44, 65 L. Ed. 170), the col¬ 
lection of which was said to depend ‘either upon (the 
taxpayer’s) will or upon the vigilance and discretion 
of the local assessors’. Here as in the Watson case 
the classification may have been ‘founded in “the 
purposes and policies of taxation” 

And Mr. Chief Justice Hughes concurred specially “in the 
result upon the ground * * * that the classification adopted 
by the legislature rested upon a reasonable basis ”.27a 

n. 
Privileges and Immunities of Citizens. 

There is citizenship of the United States and there are 
privileges and immunities of citizens of the United States 
by Article IV, Section 2, and the Fourteenth Amendment 
of the Constitution, and by necessary implication of the 
entire instrument, and to discriminate unreasonably among 
such privileges and immunities against some and in favor 
of other of such citizens is a denial thereof, in violation of 
the due process clause of the Fifth Amendment and the re¬ 
quirement thereby implied for equal protection of the 
laws.* The definition of capital assets in the local act, in 
that it purports to limit the same to property held by the 
taxpayer “/or more than two years”, does so discriminate, 
and is invalid accordingly. 

The privileges and immunities clause has been character¬ 
ized as the “almost forgotten” clause, to which for nearly 
three quarters of a century the court “rejected every 
plea”.28 

27a 309 U. S. 88, 89, 93, 60 S. Ct. 408, 409, 411. That the underlying prin¬ 
ciples of Colgate v. Harvey were not completely overruled is further indicated 
by its citation later by Justices Douglas, Black and Murphy, who had con¬ 
curred in the opinion in the Madden case: Edwards v. People of State of Cali¬ 
fornia, 314 U. S. 160, 179, 182, 62 S. Ct. 164, 170-171, 86 L. Ed. 119 (1941). 
See note 31, infra, page 27. 

* See page 22, supra, and notes 22, 23 and 24. 

28 Mr. Justice Jackson, concurring opinion, in Edwards v. People of State 
of California, supra, at pages 182-183, 314 U. S., and page 171, 62 S. Ct. 



Arbitrarily conceived, this provision of the local j statute 
is as arbitrary in its effects.29 It applies only to residents 
of the District of Columbia. Whatever policy it reflects is 
out of tune with the policy governing transactions in capi¬ 
tal assets prescribed by the same authority in the federal 
revenue acts which are in force throughout the country, 
including the District of Columbia. If this enactihent be 
valid, it is only those resident in the District of Columbia 
who may not make capital gains within two years ot acqui¬ 
sition of the property dealt in without paying a penalty 
from which other citizens of the United States are Exempt. 

It is not without significance that the property involved 
in the cases at bar was stocks and bonds dealt in on the 
stock exchange in New York (App. 4, 9), such !as are 
similarly traded in by persons from all over the United 
States. The effect of this enactment, as applied ih these 
cases, is, therefore, to lay a special burden on commerce 
applying only to such property when it crosses the bound¬ 
ary of the District of Columbia. Even laying asicjle any 
question of constitutionality, the unreasonableness of the 
result seems obvious.30 

The Supreme Court has consistently refused to li^t com¬ 

pletely the rights which are covered by the privileges and 
immunities clause, but has described them as “privileges 
and immunities arising out of the nature and essential 
character of the national government, and grantjed or 
secured by the Constitution of the United States”.31 
— 

29 When the question is whether a tax law contravenes the provisions of the 
Constitution, the decision depends not on a mere question of form, con¬ 
struction, or definition, but on the practical operation and effect of j the tax 
imposed. Shaffer v. Carter, 252 U. S. 37, 55, 40 S. Ct. 221, 64 L. jEd. 443 
(1920). 

30 Crandall v. Nevada, 6 Wall. 35, 18 L. Ed. 745 (1868, before 14th Amend.) ; 
Ward v. Maryland, 12 Wall. 418, 430, 20 L. Ed. 449 (1871) ; Colgate v. Harvey, 
supra (cf. Madden v. Kentucky, supra, and Edwards v. People of State of 
California, supra). 

31 In re Kcmmler, 136 U. S. 436, 448, 10 S. Ct. 930, 934, 34 L. fed. 519 
(1890); Madden v. Kentucky, supra; Hague v. C. I. O., 307 U. S. 496, 512, 
519-521, 59 S. a. 954, 962, 966-967, 83 L. Ed. 1423 (1939). The fbllowing 
is quoted from the concurring opinion of Justices Douglas, Black and Murphy- 
in Edwards v. People of State of California, supra (314 U. S. at pages 178- 
180, 62 S. Ct. at pages 169-170): “So when the Fourteenth Amendment was 
adopted in 1868 it had been squarely and authoritatively settled that the 
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“The protection extended to citizens of the United 
States by the privileges and immunities clause includes 
those rights and privileges which, under the laws and Con¬ 
stitution of the United States, are incident to citizenship 
of the United States, but does not include rights pertaining 
to state citizenship and derived solely from the relationship 
of the citizen and his state established by state law.”32 

Obviously the only rights a resident of the District of 
Columbia can have are derived solely from federal law, and 
the federal power is supreme over interstate commerce. 
The right to engage therein free from obstruction is a right 
pertaining to federal citizenship.33 The reason for the re¬ 
luctance of the Court to trespass on freedom of state action, 
does not exist here, since no state power is involved. 

Citizens of the District of Columbia are citizens of the 
United States by force of section 1 of the Fourteenth 
Amendment.34 The power of Congress in the District of 
Columbia, as elsewdiere in the United States, is limited by 
all the express guaranties in the Constitution, and all the 
general limitations thereof are as applicable in the District 
of Columbia as in any other part of the United States.33 

right to move freely from state to state was a right of national citizenship. 
# * * In the face of this history I cannot accede to the suggestion (citing 
Colgate v. Harvey. supra) that the commerce clause is the appropriate ex¬ 
planation of Crandall v. Nevada, supra. * * * To be sure, there are ex¬ 
pressions in the cases that this right of free movement of persons is an 
incident of state citizenship protected against discriminatory state action by 
Article IV, Section 2 of the Constitution. * * * But the thrust of the 
Crandall case is deeper. * * * the right protected by the Crandall case was 
a right of national citizenship arising from the ‘implied guaranties’ of the 
Constitution. 16 Wall, at pages 75-79, 21 L. Ed. 394. * * * Thus it is 
plain that the right * * * rises to a higher constitutional dignity than that 
afforded by state citizenship. The conclusion that the right of free move¬ 
ment is a right of national citizenship stands on firm historical ground. If a 
state tax on that movement, as in the Crandall case, is invalid, a fortiori a 
state statute which obstructs or in substance prevents that movement must 
fall. * * * The result would be a substantial dilution of the rights of 
national citizenship, a serious impairment of the principles of equality.” 
(Emphasis the Court’s.) Mr. Justice Jackson concurred in a separate opin¬ 
ion, q. v. 

32 Snowden v. Hughes, 321 U. S. 1, 6-7, 64 S. Ct. 397, 400, 88 L. Ed. 497 
(1944). 

33 Slaughter-House Cases, 16 Wall. 36, 79, 21 L. Ed. 394 (1873); United 
States v. Cruil:shank, 92 U. S. 542, 552-553, 23 L. Ed. 588 (1876). 

34 Slaughter-House Cases, supra, at page 74, 16 Wall. 

35 Curry v. D. C., 14 App. D. C. 423 (1899). 
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“ Among these privileges, however, undoubtedly is the 
right to pass freely from one state to another. * * * And 
that privilege, obviously, is as immune from abridgement 
by the state from which the citizen departs as it i^ from 
abridgement by the state which he seeks to enter. T(iis re¬ 
sults from the essential character of national citizenship. 
In the Crandall case (6 Wall. 35, 18 L. Ed. 745) whfle the 
court at least gravely doubted whether a capitation t^x im¬ 
posed by the state of Nevada upon persons leaving the 
state by railroad or stagecoach violated the commerce 
clause, it was distinctly held that the tax did affept the 
rights of citizens under the federal government so as to 
invalidate the act imposing the tax. The doubt as jto the 
first point has been resolved in later cases against the 
power of the state. (Ilelson & Randolph v. Kentucky, 279 
U. S. 245, 251, 49 S. Ct. 279, 75 L. Ed. 683 1929); b(it the 
ruling on the second point has never been doubted, and was 
definitely approved in the Slaughter House Cases (161 Wall. 
26, 79, 21 L. Ed. 394) and the right described in the Crandall 
case placed among the partially enumerated privileges and 
immunities ‘which owe their existence to the federa) gov¬ 
ernment, its National character, its Constitution, <|>r its 
laws’. * * * The fact that we have since decided, and should 
now hold, that the Nevada act was in violation of the] com¬ 
merce clause, in no way detracts from the view that also 
violates the privileges and immunities clause, but simply 
demonstrates that the same act of legislation may cdntra- 
vene more than one provision of the Federal Constitution. 
* * * The imposition by one state of a discriminating tax 
upon a citizen resident in another state for trading i]p. the 
territory of the former has been held invalid. Wdfd v. 
Maryland, 12 Wall. 418, 430, 20 L. Ed. 449. And, of co|urse, 
conversely, a tax of that description is likewise void if 
imposed by one state upon a resident citizen of the United 
States for trading or doing business in the territory of 
another state. * * * One purpose and effect of the privileges 
and immunities clause of the Fourteenth Amendment, jread 
in the light of this interpretation, was to bridge the[ gap 

I 
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left by that Article (Article IV, Section 2) so as also to 
safeguard citizens of the United States against any legis¬ 
lation of their own states having the effect of denying 
equality of treatment in respect of the exercise of their 
privileges of national citizenship in other states/’36 

‘‘The right of a citizen of the United States resident in 
one state to contract in another may be a liberty safe¬ 
guarded by the due process clause, and at the same 
time, nonetheless, a privilege protected by the privileges 
and immunities clause. * * * In such case he may invoke 
either or both. # * * It follows from what has been said 
that when a citizen of the United States residing in Ver¬ 
mont goes into New Hampshire, he does not enter foreign 
territory, but passes from one field into another field of 
the same national domain. When he trades, buys or sells, 
contracts or negotiates across the state line, when he loans 
money or takes out insurance in New Hampshire, whether 
in doing so he remains in Vermont or not, he exercises 
rights of national citizenship, which the law of neither 
state can abridge without coming into conflict with the 
supreme authority of the Federal Constitution. * # * The 
power to tax here asserted by Vermont is, in the final 
analysis, the power to tax so heavily as to preclude loans 
outside the state altogether/’37 

36 Colgate v. Harvey, supra, at page 429, 296 U. S., and page 259, 56 S. Ct. 

37 Colgate v. Harvey, supra, at page 433 of 296 U. S., page 260 of 56 S. Ct. 
That the result here contended for was envisioned as the consequence of that 
decision, see the following from the dissenting opinion of Mr. Justice Stone: 
“The record does not show that he was ever outside the state of Vermont, 
and for aught that appears he acquired his extra-state investments, which 
are in the form of negotiable corporate securities, by gift or purchase in 
Vermont. Nor does it appear that the physical securities or payments of in¬ 
come of which appellant has had the benefit have crossed state lines”. (296 
IT. S. at pages 446-447, 56 S. Ct. at page 267.) The contrary appears in the 
cases at bar. (App. . ff:....) “ * * * The contention now made (is) that 
the privilege of acquiring, owning and receiving income from investments 
without the state is a privilege of federal citizenship. And the suggestion is 
that the privilege is infringed by taxing this income just as the commerce 
clause is infringed by state taxation burdening the privilege of carrying on 
commerce across state lines.” (Ibid.) “If we turn # * * to the decision 
now actually made, it seems that the clause is thought to prohibit only these 
inequalities in taxation which are considered to be arbitrary and unreason¬ 
able.” (296 U. S. at page 450, 56 S. Ct. at page 268.) 

In Madden v.Kentucky, supra, it will be noted that the Court specifically 
found that banking outside the state was not a privilege of federal citizenship, 
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In Neild v. District of Columbia, swpra, this Court pointed 
out that the commerce clause applies only to the states. 
Even if Congress, exercising its exclusive legislative power 
“in all cases whatsoever over such District”, may validly 
impose interstate commerce burdens on its residents and 
discriminate against some of them with respect ^hereto, 
such discrimination is a circumstance persuasive that the 
provision is obnoxious to the due process clause, and a 
denial of the privileges and immunities of citizens! of the 
United States, protection of which is not denied tb those 
citizens thereof who happen to reside in the federal district. 
That it is the United States that can burden interstate 
commerce, and not the states, does not mean thajt in so 
doing it may discriminate in favor of some of its citizens 

and against others. 

Respectfully submitted, 
I 

Ewing Laporte, 

1069 Natl. Press Bldg., 
Washington 4, D. C., 

Counsel for Petitioners. 
---1-- 

and that it found the classification reasonable; whereas in Colgate vj Harvey, 
the opposite conclusion was come to, on the facts, as to loaning money, it 
appears, therefore, that if buying and selling securities is a privilege of fed¬ 
eral citizenship, when exercised by citizens of the United States who have 
no other citizenship at all, the reasoning of both these cases is equally ap¬ 
plicable to invalidate the tax in the cases at bar. 
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IN THE 

United States Court of Appeals 

District of Columbia. 

No. 9275. 

ETHEL S. GARRETT, Petitioner, ! 

V. i 
DISTRICT OF COLUMBIA, Respondent. 

No. 9276. 

GEORGE A. GARRETT, Petitioner, 

v. | 
DISTRICT OF COLUMBIA, Respondent. 

Petitions for Review of Decisions of the Board of Tax 
Appeals for the District of Columbia. 

JOINT APPENDIX. 

No. 9275 (B. T. A. 885) 

1 [Filed Sep 10 1945] 

Petition 

The above named petitioner petitions for the cancellation 
of an assessment of tax against her and alleges the follow¬ 
ing: 
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1. Petitioner is an individual and resides at 2503 Thir¬ 
tieth street Northwest in the District of Columbia. 

2. The tax in controversy is income tax for the calendar 
year ended December 31,1944 and in the amount of $721.61 
and interest thereon of $30.20, a total sum of $751.81. 

3. The notice of assessment, a true copy of which is here¬ 
to attached, marked Exhibit A and made part hereof, was 
dated August 20, 1945. Said assessment was paid by peti¬ 
tioner August 24, 1945, under protest in writing, a true 
copy of which is hereto attached, marked Exhibit B and 
made part hereof. Receipt for said payment stamped 
“PAID UNDER PROTEST” is Exhibit A hereto attached. 

4. The assessment of tax set forth in the notice of assess¬ 
ment aforesaid is based upon the following error: 

There was erroneously included thereby in petitioner’s 
taxable income gain from sale of capital assets held two 
years or less, in the amount of $24,078.45. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are the following: 

a) Petitioner filed her income tax return for the 
2 year aforesaid on or before April 15, 1945. A true 

copy thereof is hereto attached, marked Exhibit C 
and made part hereof. To said return petitioner attached 
a letter and filed the same therewith, a true copy whereof 
is hereto attached, marked Exhibit D and made part hereof. 

b) Petitioner received a letter dated July 9, 1945 from 
the Income Tax Division of the office of the Assessor of the 
District of Columbia, a true copy of which is hereto at¬ 
tached, marked Exhibit E and made part hereof, which con¬ 
tains the following in a statement attached, a true copy of 
which is hereto attached, marked Exhibit F and made part 
hereof, to-wit: “Line 15—Taxable income, as reported 
* * * Add: Short term gains—disallowed (a) $24,078.45 
* * * (a) Taxpayer failed to include in gross income profit 
from sale of securities, held two years or less”. 

Wherefore petitioner prays that this Board may hear 
the proceeding, determine all questions arising therein, 
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make separate findings of fact and conclusions of law, and 
render its decision thereon in writing cancelling the assess¬ 
ment aforesaid, determining that there has been errone¬ 
ously paid by and collected from petitioner the sunk of 
$751.81, and for such further relief as may be just and 
lawful. 

• • • * * * * *• * | * 

10 Schedule E of Exhibit C 

Ethel S. Garrett 

Gains and Losses from Sales of Capital Assets 1944 Item No. 9 

Purchases Purchase Sjales 

Date Sales Dates Amount Anpount 

12/22/42 2/14/44 100 American Home Products 5,325.75 6,666.55 
2/15/44 12/19/44 1000 American Radiator 9,390.00 11,608.84 

12/22/42 3/10/44 250 American Tobacco Co. 
“B” 10,721.39 14,879.56 

3/10/44 12/18/44 200 Borden Co. . 6,014.94 6,5 98.44 
2/ 9/43 7/24/44 50M Chicago Northwestern RR 

3 Mr 19,290.25 21,760.11 
3/10/44 12/14/44 200 Chrysler Motors 16,591.52 18,1! 33.52 

12/22/42 3/10/44 400 Commonwealth Edison 8,508.59 9,952.64 
12/22/42 12/14/44 100 Eastman Kodak 15,035.00 17,3^)4.65 
3/10/44 12/19/44 100 Firestone Tiro and Rubber 4,147.81 5,607.63 
5/ 6/43 12/15/44 200 Foster Wheeler 3,859.76 5,601.56 
3/10/44 12/19/44 100 R. F. Goodrich Co. 4,548.81 o,3 38.95 
5/ 6/43 7/ 4/44 600 Niagara Hudson Power 1,848..00 1,7 30.96 
2/15/44 12/22/44 300 National Supply Pfd. 8,383.32 7,7 30.72 
3/10/44 11/20/44 600 Public Service of New 

Jersey 9,022.52 9,2 53.26 6/ 9/43 12/14/44 100 Radio Keith 9,732.50 9,0 54.81 
12/22/42 2/18/44 1000 Sinclair Oil 7,120.20 10,7 57.28 
12/22/42 3/10/44 500 Southern California 

Edison 9,874.49 11,617.69 
12/22/42 3/10/44 100 U. S. Steel 7% Pfd. 10,997.50 12,1' 04.55 
10/13/44 12/15/44 250 American Export Air¬ 

lines 8,026.19 7,4; 39.52 
2/18/44 3/10/44 50 American Smelting & 

* 1 

Refining 1,860.88 1,883.96 
12/14/44 12/17/44 100 American Tobacco 

“B” 6,779.38 6,405.62 
2/18/44 3/10/44 100 International Harvester 7,180.38 7,109.47 
3/10/44 3/10/44 200 Pacific Gas & Electric 6,616.44 6,41 17.48 

11/20/44 11/20/44 50 Republic Aviation 311.75 2 ’4.69 
2/15/44 7/ 7/44 200 Victor Chemical Works 4,686.62 4,4] 79.98 

195,873.99 219,902.44 
Profit on Transactions 24,078.45 

219,952.44 219,902.44 

i 

! 
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15 [Filed Mar 11 1946] 

Findings of Fact and Conclusions of Law 

Findings of Fact 

1. During the calendar year 1944 petitioner, an individ¬ 
ual, was a resident of the District of Columbia, and during 
that year realized gains of $24,078.45 from the sales of 
securities which had been held by her for less than two 
years. 

2. These securities consisted of stocks and bonds listed 
on the New York Stock Exchange, in the City of New York, 
State of New York. Petitioner had bought and sold them 
through the agency of a firm of stockholders, of which her 
husband was a member and which maintained an office in 
New York and one in the District. Petitioner’s orders for 
the sales of the securities were sometimes delivered by her 
husband at the District of Columbia office of his firm, and 
transmitted by it to its New York office for execution on 
the New York Stock Exchange. In some instances the se¬ 
curities were delivered by petitioner’s husband to the brok¬ 
ers in their offices in the District, for transmission to New 
York, and in some cases they were delivered by him to their 
New York office. In either event the sales orders were exe¬ 
cuted in New York on the New York Stock Exchange, and 

the securities were delivered in New York. 
16 3. The purchases and sales were made by peti¬ 

tioner for her own account. 
Petitioner dulv filed her income-tax return for 1944 in 

accordance with the requirements of the District of Colum¬ 
bia Revenue Act of 1939 as amended (53 Stat. 1095, 54 Stat. 
38; D. C. Code 1940, sec. 47-1518). 

4. In her return, petitioner reported the gains from the 
sale of the securities, hereinbefore referred to, but did not 
include them in her report of taxable income, or compute 
any tax thereon, upon the ground, stated by her in a letter 
which was attached to and accompanied the return, that she 
contended that such gain should not be recognized under 
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Title II, section 6(a) of the District of Columbia statute 
(D. C. Code 1940, Title II, Sec. 47-1506), as a gain frpm the 
sale of capital assets; and that the provision of that slection, 
which purports to restrict the application thereof tb such 
assets held more than two years was invalid. The Assessor 
held that the gain on the sales of these securities was tax¬ 
able, increased petitioner’s taxable income by $24l078.45 
and on August 20, 1945 levied an additional tax of $722.35 
by reason thereof. Within the time prescribed by law, peti¬ 
tioner paid the additional tax, plus interest, under protest 
in writing, and thereafter seasonably filed this appeal with 
the Board, upon the same ground theretofore asserted in 
opposition to the assessment. 

Conclusions of Law 

1. The assessment of the tax herein appealed frohi was 
in accordance with the applicable statute. 

2. This Board will not pass on the validity of the Statute 
under which the assessment was made. 

3. The assessment was correct and will be affirmed. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals /or 
the District of Columbia\ 

17 [Filed Mar 11 1946] 

Opinion. 

Title II, sec. 2(a) of the Revenue Act of 1939 (53 Stat. 
1087; D. C. Code 1940, see. 47-1502-a) imposes a tax on the 
“taxable income” of every individual domiciled in the Dis¬ 
trict of Columbia (section 2; Code section 47-1502). As 
used in the statute, “taxable income” means “net income” 
less the credits and personal exemptions allowed (sjecs. 3, 
9; Code secs. 47-1503, 47-1509): “net income” is t gross 
income” less the deductions allowed) secs. 3, 5; Code sees. 
47-1503, 1505); and “gross income” includes gains, profits 
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and income derived from salaries, wages, or compensation 
for personal services, or income derived from professions, 
vocations, trades, businesses, commerce or dealing in prop¬ 
erty, whether real or personal, growing out of the owner¬ 
ship, or use of, or interest in such property; also from rent, 
royalties, interest, dividends, securities or transactions of 
any business carried on for gain or profit, and income 
derived from any source whatever (sec. 4-a; Code section 
47-1504-a). 

Under section 6(a) (Code sec. 47-1506-a) no gain or loss 
from the sale or exchange of a capital asset is recognized 
in the computation of net income, and “capital assets” are 
defined as property held by the taxpayer for more than two 
years, not including stock in trade. Under section 6(b) 
(Code sec. 47-1506-b), gains or losses from sales or ex¬ 
changes of property other than a capital asset are treated 
in the same manner as other income or deductible losses. 

Petitioners were residents of the District of Co- 
18 lumbia during the entire year 1944, and during that 

year realized gains from the sale of securities which 
they had held for less than two years. The Assessor as¬ 
sessed taxes on those gains, and these appeals are from the 
assessments so made. 

Petitioners do not contest the computation of their gains 
or the calculations of their taxes, nor do they in any manner 
attack the construction placed on the statute by the assess¬ 
ing authorities. They contend that the gains referred to 
should not be recognized in the computation of net income 
under section 6(a) (Code sec. 47-1506-a) as a gain from 
sale of capital assets, and that the attempt in that section 
to restrict application of the law only to such assets held 
more than two years, is invalid. 

Petitioners’ gains from the sales of their securities were 
taxed at rates no higher than they would have been if they 
had been derived from other sources. Petitioners do not 
claim that the exemption from tax of gains from the sales 
of assets held for more than two years is an invalid dis¬ 
crimination in favor of those realizing such gains. They 
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assert that the exemption conferred by section 6(a) (Code 
sec. 47-1506-a) does not go far enough, in that the statutory 
definition of ‘‘capital assets” is not broad enough to include 
the gains here involved. 

It is apparent that no relief can be afforded petitioners 
in these appeals. In effect, petitioners request this Board 
to amend section 6(a) by rewriting and enlarging the defi¬ 
nition of “capital assets” therein contained, so that ij will 
include the securities sold by them. To do so is the func¬ 
tion of the legislative branch of government exclusively, 
and not of this Board. Moreover; petitioners coulcl not 
benefit by a successful attack upon the validity of section 
6(a) in its entirety, for, if section 6(a) were held invalid 
there would be no foundation for any claim for any special 
treatment of petitioners’ gains on security sales, which, in 

such event, would as a matter of course be subject 
19 to taxation in like manner as other net income, iJnder 

sections 4(a) and 6(b) (Code secs. 47-1504-a; 47- 
1506-b). 

Petitioners are therefore in a position in which they!seek 
either (1) an amendment of section 6(a) by action of! this 
Board—which is clearly beyond its province; or (2) A de¬ 
cision by this Board that section 6(a) is invalid—wkich, 
even assuming that it would be appropriate for this Board 
to make such decisions, would be of no benefit to petitioners. 

The assessments will be affirmed. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for tf\e 
District of Columbia. 

20 [Filed Mar 11 1946] 

Decision. 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of thelevi- 
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dence adduced at the hearing on said petition, it is, by the 
Board, this 11th day of March, 1946, 

Adjudged and Determined That the assessment of in¬ 
come tax against the petitioner, Ethel S. Garrett, for the 
calendar year 1944, herein appealed from, be, and it is here¬ 
by affirmed. 

• * * 

24 Date 
1945 

Sept. 10—Pet. Filed; T. P. notified. Income tax 
A. A. served & C. C. served. 

*#*••••••• 
Mar. 11—Find, of Fact, Concl. of Law; Opinion; Decision. 
Mar. 25—Petition for Review filed by pet.—Designation of 

Record. 

No. 9276 (B. T. A. 886). 

[Petition is identical with petition in No. 9275, mutatis 
mutandis, except that gain alleged herein was $11,211.55; 
additional tax assessed thereon was $336.35, and interest 
$14.01, total $350.36. (R. 39, 40)] 

*#• •*••*•* 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia. 

Docket Entries. 

Proceedings Memorandum 

i 
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George A. Garrett 

Item 9 Sales of Capital Assets 

Purchase 
Date 

Schedule E of Exhibit D. 

4/13/43 
9/ 3/43 

11/ 8/43 

2/18/43 

2/ 9/43 
7/21/43 
4/13/43 

1944 

Sales Date 

4/14/44 1000 Socony Vacuum 
5/19/44 10 1st Natl. Bank Portland 
6/29/44 30M Central Pub. Util. 

51/2/52 
7/ 3/44 1000 Lehigh Coal and Navi¬ 

gation 
7/24/44 13M Chicago No. West 4% .99 
8/16/44 100 Cleveland Tractor 

12/27/44 300 Atlantic Coast Line 

Profit on Transactions 

Purchase Sales 
Amount Amount 

12,875.00 12,lj81.35 
400.00 402.38 

| 

1,062.50 l,6j35.00 

5,225.00 9,6^9.80 
' 7,777.55 8,507.79 

1,716.75 1,787.43 
9,962.25 16,016.85 

39,019.05 50,230.60 
11,211.55 1 

$50,230.60 $50,230.60 

[Findings of Fact and Conclusions of Law, and Decision 
were identical with the same in No. 9275, mutatis mutandis, 

except amount of gain and additional tax assessed theijeon 
found as stated in petition herein. (R. 53-55, 17)] 

Docket Entries. 

Proceedings 59 Date 
1945 

Sept. 10—Pet. filed. T. P. notified. 
A. A. & C. C. served. 

Memorandum 
I 

Income! tax 

• * • • • * # • # • 
Mar. 11—Find, of Fact, Con. of Law; Opinion; Decision 
Mar. 25—Petition for Review filed by pet.—Designation of 

Record. 
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STATUTES INVOLVED 
. • 

Section 4(a) of the District of Columbia Income Tax Act, 
53 Stat. 1088, as amended by the Act of February 2, 1942, 56 
Stat. 43, (Section 47-1504, Supp. IV, D. C. Code 1940), pro¬ 
vides as follows: 
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“Definition.—The words ‘gross income’, as used in 
this chapter include gains, profits, and income derived 
from salaries, wages, or compensation for personal 
services of whatever kind and in whatever form paid, 
including salaries, wages, and compensation paid by 
the United States to its officers and employees to the 
extent the same is not immune from taxation under 
the Constitution, or income derived from professions, 
vocations, trades, businesses, commerce, or sales or 
dealings in property, whether real or personal, growing • 
out of the ownership, or4i^use of, or interest in, such 
property; also from rent, royalties, interest, dividends, 
securities or transactions of any business carried on 
for gain or profit, or gains or profits, and income de¬ 
rived from any source whatever.” 

Sections 5(a)(4) and 5(a)(5) of the District of Columbia 
Income Tax Act, 53 Stat. 1090, as amended with respect to 
Section 5(a)(5) by the Act of February 2, 1942, 56 Stat. 43 
(Section 47-1505 (a)(4), D. C. Code 1940, and Section 47- 
1505(a)(5), Supp. IV, D. C. Code 1940) respectively provide 
as follows: 

“Deductions from Gross Income” 

“(a) Items of deduction.—In computing net in¬ 
come there shall be allowed as deductions: * * * 

“(4) Losses in trade or business.—Loses sustained 
during the taxable year and not compensated for by 
insurance or otherwise, if incurred in trade or busi¬ 
ness, the income from which is subject to taxation 
under this title. 

“(5) Losses in transactions for profit.—Losses sus¬ 
tained during the taxable year and not compensated 
for by insurance or otherwise, if incurred in any trans¬ 
action entered into for profit, which profit would be 
subject to taxation under this title, though not con¬ 
nected with a trade or business.” 
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SUMMARY OF ARGUMENT 

Section 6(a) of the District of Columbia Income Tax Act 
(Petitioners’ Brief, pages 3 and 4) is a valid statutory enactment, 
the tax involved was properly assessed thereunder, and therefore 
the Board was correct in affirming the assessment in controversy. 

ARGUMENT 

Preliminary Statement 

* 

In their brief in this Court petitioners make two separate 
contentions, although the two are interrelated. Petitioners’ 
first contention is that “The Board erred in its Conclusion of 
Law No. 2, to-wit This Board will not pass on the validity 
of the statute under which the assessment was made.’ ” i The 
other contention made by the petitioners 4s that “The Board 
erred in failing to determine invalid under the Constitution 
the following portion of Sec. 6(a) of the District of Columbia 
Revenue Act of 1939 * * * ‘For the purposes of this chapter, 
“capital assets” means property held by the taxpayer for more 
than two years * * * ’ ” (Petitioners’ Brief, page 4) 

The Board concluded as a matter of law that the assessments 
in controversy were correct and would be affirmed (App|. 5). 
By its decision the Board did affirm such assessments 
(App. 8). ! 

The Board was of opinion that no relief could be afforded 
the petitioners (App. 7), pointing out that: 

“Petitioners are therefore in a position in which 
they seek either (1) an amendment of section 6(a) 
by action of this Board—which is clearly beyond its 
province; or (2) a decision by this Board that section 
6(a) is invalid—which, even assuming that it would 
be appropriate for this Board to make such decisions,! 
would be of no benefit to petitioners.” (App. 7) 

I 
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The Board also concluded as matters of law (1) that the as¬ 
sessments in controversy were in accordance with the ap¬ 
plicable statute, and (2) that “This Board will not pass on the 
validity of the statute under which the assessment was made.” 
It should be noted that the Board did not in terms pass upon 
its jurisdiction to decide the validity of the statute; it merely 
took the position that it would not do so in these cases. In 
view of the statement of the Board in its opinion, hereinbefore 
quoted to the effect that even if it should declare Section 6(a) 
invalid such action on its part would afford no relief to peti¬ 
tioners, it is obvious that the Board saw no necessity for either 
passing upon its power to declare the act invalid or consider 
the validity of Section 6(a). 

It has not been decided by this Court whether the Board 
has jurisdiction to pass upon constitutional questions. 

Like the United States Board of Tax Appeals (now Tax 
Court of the United States), which the Supreme Court pointed 
out “is but ‘an independent agency in the Executive Branch of 
the government’ * * *”,* so, as this Court has held,1 2 is the 
Board of Tax Appeals for the District of Columbia an “ad¬ 
ministrative agency” and “a constituent member of the as¬ 
sessing authority,” which, of course, makes the District Board 
an independent agency of the executive branch of the govern¬ 
ment of the District of Columbia. And while neither the 
Federal Board3 nor the District Board4 is technically a court, 
it has been said that the District Board is “quasi-judicial in 

• 

1 Commissioner v. Gooch Co., 320 U. S. 418, 420, 88 L. Ed. 139, 64 S. Ct. 184. 
While the name of the Federal Board was changed to “the Tax Court of the 
United States” by Section 504 of the Revenue Act of 1942, 56 Stat. 957. 
which also provided that the members should be known as “the presiding 
judge and the judges”, the intention to change merely the name and to 
continue that body as an independent agency in the executive branch of the 
government is made clear by the report of the House Ways and Means 
Committee. See Mertens, Law of Federal Income Taxation, Vol. 9, Section 
50.01, 1945 Supp. _ _ __ 

2 Watrous et al v. District of Columbia, 77 U. S. App. D. C. 295, 135 F. 2d. 
654. 

3 Old Colony Trust Company v. Commissioner, 279 U. S. 716, 725, 73 L. Ed. 
918, 49 S. Ct. 499. 

4 Watrous v. District of Columbia, supra. 



nature”,5 and, as is the case with respect to the Fecteral 
Board,6 the District Board is a statutory body of limited 
jurisdiction.7 

Concerning the jurisdiction of the Federal Board tci try 
constitutional questions, Mertens says that: 

“The jurisdiction of the Board to pass upon con-j 
stitutional questions, although questioned at one 
time, has become firmly established. However, the 
unconstitutionality of any provision of the tax law 
must clearly appear, before the Board is justified in 
holding that it should not be enforced. If after con¬ 
sideration there remains a substantial doubt, the law 
is followed until the doubt is dispelled by a court j 

decision.”8 . 
In Panitz et al v. District of Columbia, 72 App. D. C. 131, 

112 F. 2d, 39, this Court said that: 

“ * * * It has been said that the necessities of our 
system require the judiciary to determine the Con¬ 
stitutionality of Acts of the legislature. * * * Thus 
it is held that ministerial officers cannot question the 
Constitutionality of the statute under which theyj 
operate. Likewise, it has been held that an admin¬ 
istrative agency invested with discretion has no juris¬ 
diction to entertain constitutional questions where noj 
provision has been made therefor. * * * ” 

The point in the Panitz case under discussion at the 
time of the above quotation was whether the Assessor! had 
authority to relieve from taxation on constitutional grounds. 
Whether such rules as those quoted are applicable toj the 
Board of Tax Appeals would appear to be a question which 
is not entirely free from doubt even if, in fact, the United 
States Board of Tax Appeals has such jurisdiction. But 
— 
5 Lindner v. District of Columbia, 32 Atl. 2d. 540. 
6 See Mertens, Law of Federal Income Taxation, Vol. 9. Section 50.071 page 

197. 
7 See Sec. 47-2403, D. C. Code, 1940. 
s Mertens, Law of Federal Income Taxation, Vol. 9, Section 50.19. page 215. 
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respondent contends that however that may be, it is not neces¬ 
sary for this Court to resolve that question in these cases, 
because the decision of the Board was correct. This Court 
has held that if the judgment of the lower Court is correct it 
will not be reversed merely because the grounds assigned for 
such decision by the lower court were erroneous.9 Thus 
respondent contends that even if it should be thought or held 
by this Court that the Board did have jurisdiction to pass on 
the validity of Section 6(a) and that therefore it was error on 
the part of the Board in refusing to do so, that fact is no 
ground for reversing the decision of the Board because Sec¬ 
tion 6(a) is.valid and the Board’s decision was therefore 
correct. If Section 6(a) is valid, as respondent contends, then 
the result reached by the Board would have been the same had 
it considered the validity of that section. If, however, the 
Board had no jurisdiction to decide the validity of Section 
6(a) then of course it was not error on the part of the Board 
to refuse to do so. Finally, assuming arguendo that the Board 
had jurisdiction to decide the validity of Section 6(a) and as¬ 
suming further that Section 6(a) is invalid that fact would be 
of no benefit to petitioners since they would be taxed upon 
the gains in question under other sections of the statute. 

The remaining portions of this brief will be subdivided on 
these various points. 

I 

Section 6(a) Is Valid 

It appears that petitioners’ contention, concisely stated, is 
that Section 6(a) of the District of Columbia Income Tax Act 
is invalid because it is in violation of the Fifth Amendment 
to the Federal Constitution, since the two-year holding period 

9 Howes v. District of Columbia, 2 App. D. C. 188,191; McMahon v. Mathews, 
48 App. D. C. 303, 308; Maxwell v. Brayshaw, 49 App. D. C. 57, 59 ; 258 F. 
957; Lewis-HaU Iron Works v. Blair, 57 App. D. C. 364, 366 ; 23 F. 2d. 972, 
cert. den. 277 U. S. 592, 72 L. Ed. 1004, 48 S. Ct. 529. 



provided in said section was, they say, arbitrarily selected by 
the Congress. 

This Court has stated that: 

“ * * * The equal-protection clause of the Four¬ 
teenth Amendment does not apply (to the District of 
Columbia), that Amendment being directed to the| 
states. The Fifth Amendment, of course, does apply,| 
but it contains no equal-protection clause. The Su¬ 
preme Court has held as settled that a Federal statute 
passed under the taxing power may be so arbitrary 
and capricious as to cause it to fall before the due 
process clause, and hml iitfaiWiI that discrimina¬ 
tion, if gross enough, might invalidate' an act of 
Congress as equivalent to confiscation and therefore! 
void under the Fifth Amendment. # # ” (paren-j 
thetical matter supplied)10 

The case to which this Court referred in connection with the 
statement above quoted that “The Supreme Court has held 
as settled that a Federal statute passed under the taxing 
power may be so arbitrary and capricious as to cause it to fall 
before the due process clause” was Heiner v. Donnan.u But, 
as was pointed out by Mr. Justice Stone, later Chief Justice, 
in his dissenting opinion in the Heiner case (285 U. S. 338): 

“No tax has been held invalid under the Fifth! 
Amendment because based on an improper classifica- 
tion, and it is significant that in thejjme hundred and | ew//^ 
forty years of its history, the only taxes held con-1 
demned by the Fifth Amendment were those deemed 
to be arbitrarily retroactive. See Nichols v. Coolidge, j 
274 U. S. 531; Untermyer v. Anderson, 276 U. S. 440; j 
Coolidge v. Long, 282 U. S. 582.” 

I 
I 

10 Hamilton National Bank v. District of Columbia,_U. S. App. D. C. 
_, F. 2d_ See also NeUd v. District of Columbia, 71 App. t). C. 
306. 110 F. 2d. 246. 

n 285 U. S. 312, 76 L. Ed. 772, 52 S. Ct. 358, (1932). 
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And it is the classification made-in Section 6(a) which the 
petitioners contend is arbitrary and capricious, citing in sup¬ 
port of such contention, inter alia, Nichols v. Coolidge, supra, 
and Untermyer v. Anderson, supra (Petitioners’ Brief, page 
18, footnote 16), both of which were referred to by Chief 
Justice Stone in the foregoing quotation. Thus at the outset 
petitioners are confronted with this situation: The Four¬ 
teenth Amendment, which contains the equal-protection 
clause, does not apply to the District of Columbia, and, while 
the Fifth Amendment is applicable, that amendment contains 
no equal protection clause, and no tax had been held invalid 
under the latter amendment “because based on an improper 
classification”, at least until the Heiner case. 

And in the Neild case, concerning the power of Congress to 
classify for purposes of taxation this Court said: 

“The delegation to Congress, of power to exercise 
exclusive legislation in all cases over the District of 
Columbia, included the power to tax. Consequently, 
as the Fifth Amendment, unlike the Fourteenth, con¬ 
tains no equal protection clause, cases applying stand¬ 
ards appropriate to that clause are inapplicable in the 
present case. It is true the Supreme Court has re¬ 
cently suggested that it might assume that discrimi¬ 
nation, in a Federal taxing statute, ‘if gross enough, is 
equivalent to confiscation and subject under the Fifth 
Amendment to challenge and annulment.’ But, giv¬ 
ing to appellants the benefit of a like assumption adds 
nothing to the substance of their contention. Not 
only are we satisfied that the classification in the 
present case is not so grossly discriminatory as to 
amount to confiscation, but that, even if tested by 
standards applicable—under the equal protection 
clause of the Fourteenth Amendment—to state taxing 
statutes, the statute here in controversy must be sus¬ 
tained as a proper exercise of legislative power. For 
even the states have power to discriminate between 
persons and callings by classifying them for purposes 
of taxation; and ‘such classification need not be either 



logically appropriate or scientifically accurate/ Inj 
some cases upholding federal tax statutes the Su-! 
preme Court has adverted to the rule applicable to| 
state legislation, on the theory that if lawful accord-} 
ing to that rule, a fortiori, it must be lawful under 
the Fifth Amendment, which subjects Congress ‘tP 
restraints less narrow and confining/ * * * 

“While the power of selection for classification id 
not an arbitrary one but must, instead, rest uponj 
some difference which bears a reasonable and just 
relation to the Act in respect to which the classifica¬ 
tion is proposed, nevertheless, such classification is a 
legislative, not a judicial function. The determina-l 
tion which is made by the legislature is presumed to bd 
supported by facts known to it, unless facts judicially! 
known or proved preclude that possibility. The funcJ 
tion of the court is only to determine whether it is 
possible to say that the legislative decision is with¬ 
out rational basis. As the Supreme Court has said, 
concerning state taxing statutes: Tt is not the func¬ 
tion of this Court in cases like the present to conn 
sider the propriety or justness of the tax, to seek for 
the motives or to criticize the public policy which 
prompted the adoption of the legislation. Our duty 
is to sustain the classification adopted by the legisla¬ 
ture if there are substantial differences between the 
occupations separately classified. Such differences 
need not be great. The past decisions of the 
[Supreme] Court make this abundantly clear/ ” 

In Perthur Holding Corporation v. Commissioner (CCA-2), 
61 F. 2d 785, 786, where the taxpayer attacked the constitu¬ 
tionality of Sections 203(b)(4)12 and 204(a)(8)13 of the 
Revenue Act of 1926, Judge Learned Hand wrote the opinion 
upholding the validity of those two sections and observed that: 

“ * * * No doubt there are limits to what Congress 
may do under the guise of taxation * * *; it is other- 

_ 
12 Section 203(b)(4) provided that no gain or loss should be recognized if 

property is transferred to a corporation in exchange for stock or securities. 
13 Section 204(a)(8) provided the basis of determining gain or loss in respect 

to property acquired after December 31, 1920, by a corporation from the is¬ 
suance of stock or securities. 
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wise difficult to see how the Tenth Amendment could 
endure. But in general it is free to depress one kind 
of activity and promote another, for the incidence of 
taxation inevitably has indirect social and economic 
effects, and with them courts do not and must not, 
concern themselves. If these sections unduly dis¬ 
courage incorporation of such enterprises, Congress 
may have intended it, and was within its poweisif it 
did. It is hard to conceived greater chaos than if 
judges were to upset fiscal policies of which they 
disapprove.” 

Respondent does not mean to suggest that classifications 
made by Congress in a tax statute may not be so wanting for 
a reasonable basis as to be arbitrary and to amount to a de¬ 
privation of property without due process of law in violation 
of the Fifth Amendment since that appears to have been the 
holding in the Heiner case. However, respondent does sug¬ 
gest that the courts are very reluctant to declare an act of 
Congress invalid for that reason and, as indicated by Justice 
Stone in his dissent in the Heiner case, the Supreme Court 
had not done so from the date of the adoption of the Fifth 
Amendment until March 21, 1932 (the date of the Heiner 
case), and, as far as counsel for respondent have been able to 
ascertain, has not done so since that latter date. 

But assuming that this Court should in these cases inquire 
into the question,, .whether or not Section 6(a) constitutes 
classification by Congress so unreasonable as to be in violation 
of tile Fifth Amendment, the question must be answered in 

The Federal Revenue Acts from 1921 on have invariably 
confined^Special provisions with respect to the taxation of 
capital gains or the allowance of capital losses.14 As was the 
case with many other Federal revenue acts, for example, the 
Revenue Act of 1934 (Sections 117(a) and (d)) provided for 
the recognition of and taxation on, capital gains based upon 

14 See Mertena, Law of Federal Income Taxation, Vol. Ill, (1942 ed.) Sections 
22.01 et seq. p. 679. 
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I 

the length of time the capital assets had been held, and limited 
the losses from sales of capital assets “only to the extent of 
§2000.00 plus the gains from such sales.” Section 117(a) of 
the Federal Revenue Act of 1934 provided as follows: 

. 

“(a) General rule.—In the case of a taxpayer, j 
other than a corporation, only the following percent- | 
ages of the gain or loss recognized upon the sale or j 
exchange of a capital asset shall be taken into account i 

in computing net income: 

100 per centum if the capital asset has been held 
for not more than 1 year; 

80 per centum if the capital asset has been held j 

for more than one year but not for more than 
2 years; 

60 per centum if the capital asset has been held for 
more than 2 years but not for more than 5 years; ; 

40 per centum if the capital asset has been held for 
more than 5 years but not for more than 10 
years; 

30 per centum if the capital asset has been held for j 

more than 10 years.”15 
j 

In their brief petitioners insist that Section 6(a) of the 
District Act “is not an exemption, * * * but reflects the non¬ 
imposition of tax” (Petitioners’ Brief, pages 5 and 10). This 
is a “play on words” since the net result is the same whatever 
Section 6(a) is called. It might as well be said, for example, 
that the last sentence of Section 117(a) of the Federal Rev¬ 
enue Act of 1934, supra, was not “an exemption provision, but 
reflects the non-imposition of tax” with respect to 70 percent 
of the gain, but under that provision it is perfectly obvious 
that 70 percent of the gain from the sale of capital assets would 
be exempted from Federal income taxes if the capital asset 
had been held for more than ten years by the taxpayer. |Yet 
counsel for respondent have been unable to find any base 
holding any Federal Acts unconstitutional for any such reason. 

i 

15 48 Stafc. 714. 
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When legislative classification is the subject of review by the 
courts, there is a presumption of the existence of facts under¬ 
lying constitutionality, and the burden is on petitioners to 
establish that there could be no reasonable basis for the selec¬ 
tion made by Congress in Section 6(a). Sinking-fund Cases, 
99 U. S. 700, 718, 25 L. Ed. 496; Nicol v. Ames, 173 U. S. 509, 
514, 43 L. Ed. 786, 19 S. Ct. 522; Butterfield v. Strannahan, 
192 U. S. 470, 492, 48 L. Ed. 525, 24 S. Ct. 349; Hardware 
Dealers Mut. Fire Ins. Co. v. GUdden Co., 284 U. S. 151, 158, 
76 L. Ed. 214, 52 S. Ct. 69; Metropolitan Co. v. Brownell, 294 
U. S. 580, 584, 79 L. Ed. 1070, 55 S. Ct. 538. 

How have petitioners sustained the burden which is un¬ 
doubtedly upon them to show that the classification made by 
Congress in Section 6(a) is “palpably arbitrary”? Well, for 
one thing, they say that “It is arbitrary, because the factor 
used, namely time, upon which to base the tax, might be 
longer or shorter, could be put anywhere, hence can only have 
been chosen arbitrarily”, and “In addition it is unreasonable, 
because the factor applied works no change or difference—one 
instant determines whether tax or not.” (Petitioners’ Brief, 
page 6). 

To quote from Klein v. Board of Tax Supervisors, 282 U. S. 
19, 23, 75 L. Ed. 140, 51 S. Ct. 15: 

“ * * * Thus we come to the usual question of de¬ 
gree and of drawing a line where no important dis¬ 
tinction can be seen between the nearest points on the 
two sides, but where the distinction between the ex¬ 
tremes is plain. * * * ” 

Respondent contends that Heiner v. Donnan, supra, is no 
authority for declaring Section 6(a) invalid in part or in toto, 
because the ruling in that case, holding invalid a Federal 
statute conclusively defining transfers made within two years 
of death as transfers in contemplation -of death, appears to 
have been predicated upon the premise that such conclusive 
presumption created a rule of substantive law which the tax- 
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payer was unable to rebut as distinguished from a rule of evi¬ 
dence which would have the effect of shifting the burden of 
proof. Insofar as Section 6(a) of the District Act is concerned, 
the definition therein does not create an irrebuttable rule of 
substantive law; it merely states of what are and what are 
not to be considered capital assets in the computation ofj the 
tax. The two-year holding period in the definition in Section 
6(a) is not the only qualification. In order for a taxpayer to 
take advantage of the “non-imposition” of a tax on, “exemp¬ 
tion” of, or non-recognition of, gains from the sale of any 
property held by him it must not only appear, affirmatively, 
that he has held the property for more than two years put, 
negatively, (1) that the property is not stock in trade or other 
property of a kind which would properly be included in th6 in¬ 
ventory of a taxpayer if on hand at the close of the taxable 
year and (2) that it is not property held by the taxpayer 
primarily for sale to customers in the ordinary course of the 
taxpayer’s trade or business. It is true that with respec^ to 
property held less than two years the statute provides that 
such property shall not be considered “capital assets”. All 
property sold must fall within the category of “a capital asset” 
or that of “property other than a capital asset”. If the prop¬ 
erty sold comes within the definition of “a capital asset”, the 
amount realized from the sale will not be taxed and likewise, 
any loss resulting from the sale will not be recognized. jOn 
the other hand, if the property sold comes within the defini¬ 
tion of “property other than a capital asset”, the amount real¬ 
ized from the sale will be taxed or any loss resulting from (the 
sale will be allowed as a deduction. Thus the taxpayer, if |his 
property be such as meets the two negative qualification^ of 
“capital assets”- in the statute, can, in fact, meet the otjier 
qualification to have his property considered as a “capital 
asset”—he can hold it for more than two years before sellihg. 
Therefore Section 6(a) does not in fact deprive taxpayers! of 
property without due process of law; it merely furnished a 
guide to all taxpayers as to how they may bring the sales of 
their property within or without the statute as they wish. 

i 



14 

This is a “far cry” from the statute involved in the Heiner 
case. Once a taxpayer had made a transfer of his property 
before death, he could not controvert the conclusive presump¬ 
tion in the statute involved because he could not prolong his 
life for more than two years from the date of such transfer if 
it should happen to be his destiny to die within two years 
from such date. 

The petitioners also say that the tax in controversy is dis¬ 
criminatory (Petitioners’ Brief, page 7). The Court of Claims 
in the Couthoui case, infra, answered a charge of discrimina¬ 
tion in language which seems appropriate to use now: 

“It is urged also that the tax is discriminatory. 
This objection is often made against a tax as a ground 
for holding it unconstitutional, but all taxes are dis¬ 
criminatory in the sense that the word is used in 
argument. Economists are agreed that there never 
was a tax that did not sometimes work out unequally 
and unfairly as between the different taxpayers, and 
most taxes often have that effect. In many instances 
the taxes are not assessed in the same proportion that 
is used under other conditions. But the mere fact 
that in certain cases a tax works unfairly or even 
oppressively is not sufficient to render it unconstitu¬ 
tional. In Metropolis Theater Co. v. Chicago, 228 
U. S. 61, 33 S. Ct. 441, 443, 57 L. Ed. 730, the Su¬ 
preme Court said: ‘To be able to find fault with a law 
is not to demonstrate its invalidity. It may seem 
unjust and oppressive, yet be free from judicial in¬ 
terference. The problems of government are practical 
ones and may justify, if they do not require, rough 
accommodations,—illogical, it may be, and unscien¬ 
tific. But even such criticism should not be hastily 
expressed. What is best is not always discernible; 
the wisdom of any choice may be disputed or con¬ 
demned. Mere errors of government are not subject 
to our judicial review. It is only its palpably arbi¬ 
trary exercises which can be declared void under the 
14th Amendment; and such judgment cannot be pro¬ 
nounced of the ordinance in controversy. Quong 

9 



Wing v. Kirkendall, 223 U. S. 59, 32 S. Ct. 192, 561 
L. Ed. 350/ (Italics ours.)” 

It is too elementary to require any citation of authority or 
discussion of the long-settled principle that deductions and 
credits in tax statutes are matters of legislative grace. 

Petitioners also say that Section 6(a) is invalid because 
“its ostensible purpose is to raise revenue for the District, 
which it defeats both directly and indirectly—directly, | be¬ 
cause there is no tax imposed after two years’ holding of prop¬ 
erty (unlike federal law), indirectly, because losses within the 
two-year period are deductible from income otherwise taxdble, 
hence losses are taken, gains not, during the taxable period.” 
(Petitioners’ Brief, pages 6, 7). Even if the effect of Section 
6(a) was to defeat “its ostensible purpose” to raise revenue 
for the District, that fact would not render the classification 
made invalid. Cf. F. Couthoui, Inc., v. United States (Court 
of Claims, 1931), 54 F. 2d 158, 161, cert, den., 285 U. S. 1>48. 

It appears that the public purpose underlying Section (j(a) 
is to encourage investment and not speculation. It was ap¬ 
parently not without reasons that Congress repeatedly changed 
the provisions of Federal law with respect to the taxation of 
capital gains.16 And it would seem fair to assume that some 
of the reasons which prompted Congress to provide for the 
“exemption” of, or the “non-imposition of tax” on a poriion 
of gains from the sale or exchange of capital assets under 
Federal law also prompted it to provide as it did in the District 
Act for the “exemption” of, or “non-imposition of tax” on the 
sale or exchange of capital assets in the District Act as the 
same are therein defined. It might well be presumed that in 
enacting Section 6 of the District Act Congress was attempting 
to “depress” the activity of “short-term” buying or specula¬ 
tion, and to encourage investment or “long-term” holding. 

Petitioners state that “even under the Federal Revenue Acts 
above mentioned, however, the question of the constitutional- 

— 
i® See “Taxation of Capital Gains”, Godfrey N. Nelson. 21 Taxes 307, June 

1943, (published monthly by the Commerce Clearing House, Inc.). 
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ity of the classification has never been directly raised or de¬ 
cided. The nearest approach seems to be in Davis v. United 
States (CCA-2) 87 Fed. 2d 323 (1937), but that case did not 
involve the definition of capital assets. * * * ” (Petitioners' 
Brief, page 20, footnote 18). Counsel for respondent cannot 
agree with such statement. In that case the Court stated, 
inter alia, that “the sole question raised on this appeal is the 
validity of Section 23(r) of the 1932 Revenue Act. Appellants 
argue * # * (2) that the classification resulting is so unreason¬ 
able, arbitrary, and capricious as to violate the due process 
clause of the Fifth Amendment.” In upholding the validity 
of said Section 23(r) the Court stated as follows: 

• 

“There remains only the question whether Con¬ 
gress in passing Section 23 (r) did so in the exercise 
of its sound discretion as distinguished from taking 
mere arbitrary and capricious action which resulted 
in taxation so baseless in reason as to deprive those 
adversely affected of their property without due 
process in violation of the Fifth Amendment. This in 
turn depends upon whether the classification of stocks 
and bonds held by a taxpayer for more than two 
years as ‘capital assets’ and other stocks and bonds 
as ‘non-capital assets’ and permitting those who suf¬ 
fered losses in selling and exchanging the former de¬ 
ductions which are denied the latter is based on a 
difference which actually exists or whether those who 
sell or exchange stocks and bonds they have not held 
for more than two years have been whimsically de¬ 
prived of an advantage given those who keep their 
stocks and bonds for more than that time. 

“It is common knowledge that stocks and bonds 
held for more than two years are more likely to have 
been acquired for investment than those turned over 
sooner, and we think it reasonable for Congress so to 
classify between probable investment income and 
losses and probable speculative income and losses con¬ 
fining deductions for the second kind of losses to the 
extent of like gains while not so restricting losses of 
the former sort. 



“Permitting deductions for losses from transactions 
which may often be but one form of gambling only to j 
the extent of like gains is not a limitation which will 
result in taxing as income that which is not, and we 
think it otherwise well within the bounds of reason¬ 
able action by Congress to curtail the effect of such 
losses upon the national revenue. It has much lati¬ 
tude in that respect. Compare Cohan v. Commis¬ 
sioner, 39 F. (2d) 540 (C. C. A. 2); Barclay & Co. 
v. Edwards, 267 U. S. 442, 45 S. Ct. 135, 69 L. Ed. 
703; Denman v. Slayton, supra; Brushaber v. Union 
Pacific R. Co., supra; Neuss, Hesslein & Co., Inc., v. i 
Edwards, 30 F. (2d) 620 (C. C. A. 2).” 

i 

Concerning Nichols v. Coolidge, 274 U. S. 531, 71 L. Ed. 
1184, 47 S. Ct. 710; Blodgett v. Holden, 275 U. S. 142, 7^ L. 
Ed. 206; Untermyer v. Anderson, 276 U. S. 440, 72 L. Ed. &45, 
48 S. Ct. 353, upon which, along with the Brushaber case, peti¬ 
tioners apparently rely for their statement that “Due process 
of law is not a limitation on the taxing statute, unless under a 
seeming exercise thereof the taxing statute is so arbitrary as to 
compel the conclusion that it is a confiscation rather thain a 
tax, or so wanting in basis for classification as to produce so 
gross and patent an inequality as to lead to the same con¬ 
clusion” (Petitioners’ Brief, page 18), the Seventh Circuit 
Court of Appeals had this to say: 

“* * * These cases involve either gifts or decedents’ ! 
estates, and unquestionably hold that the law relative 
to these subjects * # *, in so far as it is retroactive, is 
violative of the due process clause of the Federal 
Constitution * * 17 

In summary on this point, respondent submits that Section 
6(a) is, in every separate provision and in toto, of indubitable 
validity under the authority of Stewart Machine Co. v. Davis, 

3“ Fessler v. Commissioner, infra, page 158. 
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301 U. S. 548, 57 S. Ct. 883, 81 L. Ed. 1279; Brushaber v. 
Union Pacific R. Co., 240 U. S. 1, 60 L. Ed. 493, 36 S. Ct. 236; 
Citizens Telephone Co. v. Fuller, 229 U. S. 322, 57 L. Ed. 1206, 
33 S. Ct. 833; Quong Wing v. Kirkendall, 223 U. S. 59, 56 L. 
Ed. 350,32 S. Ct. 192; Flint v. Stone-Tracy Co., 220 U. S. 107, 
55 L. Ed. 389, 31 S. Ct. 342; Cook v. Marshall County, 196 
U. S. 261, 49 L. Ed. 471, 25 S. Ct. 233; Neild v. District of 
Columbia, supra; and Fessler v. Commissioner (CCA-7), 38 
F. 2d. 155 (1930), cert, den. 281 U. S. 755, 74 L. Ed. 1165, 50 
S. Ct. 409. 

II 

If the Board of Tax Appeals Had No Jurisdiction to Pass on the 
Validity of Section 6(a), Then It Was Not Error for It to 
Refuse to Do So. 

If, as a matter of law, the Board of Tax Appeals did not 
possess the authority to pass on the validity of Section 6(a), 
it is of course elementary that its refusal to do so was not 
error. And if the Board had no such jurisdiction, then it 
would appear that petitioners sought their relief in the wrong 
tribunal, and that this Court will not pass upon a question be¬ 
yond the jurisdiction of the lower tribunal.18 

It is true that in the Hamilton National Bank case, supra, 
this Court pointed out that its “relation to the Board of Tax 
Appeals of the District of Columbia is more flexible than the 
relationship of the Supreme Court to the courts of the several 
states, and permits of directives as well as the usual appellate 
dispositions.” But it is inconceivable that this Court would 
direct the Board to pass upon a question without the scope of 
its jurisdiction. 

18 «* * * 'The authorities all agree that, when the court of the first instance 
has no jurisdiction, the appellate court can acquire none by virtue of the 
appeal notwithstanding the trial therein be de novo, and it would have 
jurisdiction of the amount involved. * * WaUace v. Degree, 3S App. 
D. C. 145, 148. 



Even if the Board Had Jurisdiction to Decide the Validity of 
Section 6(a), and Assuming Arguendo That That Section Is 
Invalid, the Latter Fact Would Not Per Se Relieve Petitioners 
from the Tax in Controversy 

' 

If Section 6(a) were invalid, the gains from the sales in 
controversy would be gross income within the meaning and 
language of Section 4(a) of the Act, supra, and if petitioners’ 
gross income exceeded the allowable deductions they would 
be taxable upon such balance or “net income”19 under Section 
2(a) of the Act.20 If Section 6(a) were declared invalid^ the 
inclusion of the gains in question under Section 4(a), supra, 
would not be, it is submitted, repugnant to Sections 5(a)(4) 
and 5(a)(5), supra, or to Section 6(b). 

CONCLUSION 

i 

If the Board had jurisdiction to try the issue of constitu¬ 
tionality and if Section 6(a) is valid, the Board’s decision 
should be affirmed notwithstanding its refusal to exercise that 
jurisdiction because the result would have been the same 
if the Board had passed upon such issue and declared Section 
6(a) valid. 

If the Board had no jurisdiction to test the validity of 
Section 6(a) it was not error on its part to refuse to dp so, 
and if this Court should decide that the Board had no puch 
jurisdiction the only course left is to reverse the case to the 
Board with instructions to dismiss the cause of actionj for 
want of jurisdiction. 

Even if Section 6(a) is thought or held to be invalid by this 
Court, petitioners would still be taxable upon the income in 
question under other provisions of the statute. 

10 Section 3, 53 Stat. 1088 (Section 47-1503, D. C. Code 1940). 
20 53 stat. 1089 (Section 47-1502(a), D. C. Code 1940). 
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Thus, in conclusion, respondent contends that under no cir¬ 
cumstances can any relief be granted these petitioners in these 
cases. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C. 
Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C. 
Harry L. Walker, 

Assistant Corporation Counsel, D. C. 
District Building, 
Washington, D. C. 
Counsel for Respondent. 




